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SAFEGUARDING AMERICANS FROM A LEGAL 
CULTURE OF FEAR: APPROACHES TO LIM- 
ITING LAWSUIT ABUSE 


TUESDAY, JUNE 22, 2004 

House of Representatives, 

Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to notice, at 10:05 a.m., in Room 
2141, Rayburn House Office Building, Hon. Lamar S. Smith pre- 
siding. 

Mr. Smith. The Committee on the Judiciary will come to order. 
Chairman Sensenbrenner, unfortunately, cannot be here. He has 
asked me to take his place. We will proceed with the hearing at 
hand. 

I will recognize myself for an opening statement, then the Rank- 
ing Member, Mr. Conyers. And other Members’ opening state- 
ments, without objection, will be made a part of the record. After 
the opening statements, we will proceed to hear from our wit- 
nesses. I will recognize myself 

Our hearing today examines how we can protect Americans from 
lawsuit abuse. Frivolous lawsuits harm our economy and threaten 
to put business owners out of business. This is especially true of 
small business owners who do not have the money to fund pro- 
longed lawsuits. 

The alarming trend of frivolous lawsuits has made a mockery of 
our legal system. Many of the frivolous suits we will discuss today 
were brought despite flimsy facts or evidence that show no neg- 
ligence on the part of the defendant. 

Of course, there are many Americans with legitimate legal griev- 
ances, from someone horribly disfigured during an operation to a 
company responsible for contaminating a community’s water sup- 
ply, but these examples are not why we are here today. 

Americans deserve their day in court. No one who deserves jus- 
tice should be denied justice. 

However, the aggressive nature of some personal injury attor- 
neys and their gaming of the system drives up the cost of doing 
business and drives down the integrity of the judicial system. The 
examples are numerous. I will only mention a few. 

In my hometown of San Antonio, a man crashed his car into the 
house of a couple who he had argued with and knocked the house 
off its foundation. The couple sued the engineer who designed the 
foundation. Despite the fact that it met the city’s legal require- 
ments, a judge awarded the plaintiffs $40,000. 

( 1 ) 
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The chief executive officer of San Antonio’s Methodist Children’s 
Hospital has seen his medical malpractice premiums increase from 
less than $20,000 to $85,000 over the last 10 years. He has been 
sued three times. In one case, his only interaction with the person 
suing was that he stepped into her child’s hospital room and asked 
how he was doing. Each jury cleared him of any wrongdoing, and 
the total amount of time all three juries spent deliberating was less 
than an hour. 

A Pennsylvania man sued the Frito-Lay company, claiming that 
Doritos chips were “inherently dangerous” after one stuck in his 
throat. Only after 8 years of costly litigation, did the Pennsylvania 
Supreme Court throw out the case with one justice writing that 
there is, “a common sense notion that it is necessary to properly 
chew hard foodstuffs before swallowing.” 

At a New Jersey Little League game, a player lost sight of a fly 
ball hit to him because of the sun. He was injured when the ball 
struck him in the eye. The coach was forced to hire a lawyer after 
the boy’s parents sued, and the coach settled the case for $25,000. 

Today, almost any party can bring any suit in practically any ju- 
risdiction for any reason without regard to the facts and without 
regard to the potentially harmful impact on the defendant. That is 
because plaintiffs and their attorneys have nothing to lose. This is 
legalized extortion. It is lawsuit lottery. 

Some Americans have filed lawsuits for reasons that can only be 
described as absurd. They sue a theme park because its haunted 
houses are too scary. They sue the Weather Channel for an inac- 
curate forecast, and they sue McDonald’s, claiming a hot pickle 
dropped from a hamburger caused a burn and mental injury. 

Our national motto might as well be: “When in doubt, file a law- 
suit; it is always someone else’s fault.” 

Defendants, on the other hand, can lose their careers, their busi- 
ness and their reputation. In short, they can lose everything. This 
is not justice, and there is a remedy. 

Last week, I introduced the Lawsuit Abuse Reduction Act, legis- 
lation that requires judges to sanction those who file frivolous law- 
suits. The act applies sanctions to both plaintiffs and defendants. 
A plaintiff who files a suit merely to extract a financial settlement 
can face sanctions, but so can a defendant who files motion after 
motion for unnecessary documents just to prolong the process. 

The bill also reduces “court-friendly” shopping. Plaintiffs can sue 
only where they live or where injured or where the defendant’s 
principal place of business is located. 

One of the many reasons why this legislation is necessary is be- 
cause of the adverse impact of frivolous lawsuits on every-day 
Americans. 

Today, pastors refuse to counsel parishioners behind closed doors 
because they fear an accusation of inappropriate behavior. 

Doctors forego high-risk procedures such as setting broken bones 
and delivering babies because of the litigation threat they pose. 

Companies place warning labels on their products that should be 
absolutely unnecessary. A baby stroller label reads, “Remove child 
before folding.” A snow sled label reads, “Beware, sled may develop 
a high speed under certain snow conditions.” A dishwasher label 
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reads, “Do not allow children to play in the dishwasher.” And an 
iron warns, “Never iron clothes while they are being worn.” 

I believe we would be a better and more prosperous America if 
we discouraged frivolous lawsuits. The Lawsuit Abuse Reduction 
Act is sensible reform that will help restore confidence in America’s 
justice system. 

That concludes my opening remarks, and the gentleman from 
Michigan, Mr. Conyers, the Ranking Member of the Judiciary Com- 
mittee, is recognized for his opening statement. 

Mr. Conyers. Thank you. Chairman Smith and Members of the 
Committee. 

This is an important matter that we are dealing with here. We 
think that there may be some other considerations that might be 
taken in determining how we deal with frivolous lawsuits and the 
abuses of lawsuits that are going on. I am going to be asking the 
witnesses to comment, if they have time, on several considerations. 
The first is that the number of lawsuits are going down in the 
United States, in some measure thanks to those who have been 
working on this matter in the Congress, and I include the Chair- 
man from Texas. The number of lawsuits are going down. They are 
not staying the same. They are not going up. 

The second consideration I would like to find out from our distin- 
guished witnesses is why jury awards, on average, are going down. 
Jury awards are not staying the same. They are not going up. They 
are going down. And it seems to me that these concerns could lead 
us to do something other than come up with measures that may 
seem logical when you listen to the selected anecdote that we could 
bring forward. 

We have a number of horror stories that are not so happy to re- 
port. I have not called the President to task yet today, so I think 
I will do so now. In Youngstown, Ohio, he talked about health care 
on May 25. And he was complaining about junk and frivolous mal- 
practice suits which, he said, are discouraging good doctors from 
practicing medicine. And he introduced a local doctor to his audi- 
ence at Youngstown State University, an obstetrician, 21 years of 
practice, who he claimed had been driven out of his practice be- 
cause of the high costs of malpractice insurance. And the President 
praised him and thanked him for his compassion. 

The only problem was that it turned out that this is the same 
doctor, wow, he was at dinner when a cesarean delivery occurred 
that created permanent injury. The baby was born with brain dam- 
age. Another patient on which he operated, the incision was closed 
and a sponge with a cord and a ring was attached to it and left 
inside. And then on another example, the woman, again, we have 
a sponge left inside and tremendous problems in that case, too. 
This was all the same doctor that was praised. And the White 
House was very sorry that they had raised this example saying 
that, if they had known these things, they would not have men- 
tioned him as an example of what high insurance rates do to doc- 
tors. 

So what I am seeking is, other than informed, rational discussion 
from our expert witnesses here about this subject, it is not a matter 
of parading nutty label warnings or recounting horrific instances 
where housewives and infants, who have little economic earning ca- 
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pacities and, therefore, recoveries are severely limited in serious 
permanent damages, but that we struggle toward some mid-ground 
which we understand and deal with as intelligently as we can, a 
very important and serious medical set of issues that challenge us 
today. 

I thank you, Mr. Chairman. 

Mr. Smith. Thank you, Mr. Conyers. 

Our first witness is Philip Howard. Mr. Howard is Chair of Com- 
mon Good, a bipartisan coalition dedicated to restoring common- 
sense to American law. Common Good’s Advisory Board includes 
former Senator George McGovern, former Carter Administration 
Attorney General Griffin Bell and former Clinton Administration 
Deputy Attorney General Eric Holder. Mr. Howard has advised 
those of both parties on reform initiatives, including A1 Gore’s Re- 
inventing Government Program, Georgia Governor Zell Miller, Gov- 
ernor Bill Weld of Massachusetts, and Florida Governors Lawton 
Chiles and Jeb Bush. He is the author most recently of The Col- 
lapse of the Common Good: How America’s Lawsuit Culture Under- 
mines our Freedom. 

Our second witness is Karen Harned. Ms. Harned is the execu- 
tive director of the National Federation of Independent Business 
Legal Foundation, a post she has held since 2002. Prior to joining 
the NFIB, Ms. Harned was an attorney in private practice special- 
izing in food and drug law where she represented several small and 
large businesses and their representative trade associations before 
Congress and Federal agencies. 

Our third witness is Theodore Eisenberg. Mr. Eisenberg is Henry 
Allen Mark professor of law at Cornell Law School where he spe- 
cializes in bankruptcy, civil rights and the death penalty. He cur- 
rently teaches bankruptcy and debtor/creditor law, constitutional 
law and Federal income taxation. Following law school, professor 
Eisenberg clerked for Chief Justice Earl Warren of the U.S. Su- 
preme Court and, after 3 years in private practice, began his teach- 
ing career at UCLA. 

Our fourth and final witness is Victor Schwartz. For over two 
decades, Mr. Schwartz has been co-author of the most widely used 
torts case book in the United States, Prosser, Wade & Schwartz’s 
Torts, now in its tenth edition. 

As chairman of the Federal Interagency Task Force on Product 
Liability, he received the Department of Commerce Secretary’s 
award for professional excellence in Government service. Mr. 
Schwartz has been professor and dean at the University of Cin- 
cinnati College of Law. He serves as general counsel to the Amer- 
ican Tort Reform Association, and he chairs the American Bar As- 
sociation’s Legislative Subcommittee on the Product Liability Com- 
mittee. He is also a partner in the Washington office of Shook, 
Hardy & Bacon. 

We welcome you all. 

So let me say, it is the practice of this Committee to swear in 
witnesses before they testify. 

[Witnesses sworn.] 

Mr. Smith. Mr. Howard, we will begin with you. 
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TESTIMONY OF PHILIP K. HOWARD, CHAIR, COMMON GOOD 

Mr. Howard. Thank you, Mr. Chairman and Congressman Con- 
yers. Thank you for holding this hearing. 

I think it is an important new direction in looking at the effects 
of law and the importance of law on the lives, the daily lives of 
Americans. As you suggested, our Board of Common Good is very 
bipartisan, and our goal is not to achieve any arbitrary limitations 
on lawsuits but to restore the foundation of reliable law. This de- 
bate has tended to focus over the years, as Mr. Conyers suggested, 
on the extreme cases of one sort or another on both sides. Our 
focus is not on the cases themselves, because you can find cases on 
both sides, because we think that the harm is not mainly the crazy 
verdicts or the amount of litigation; we think the harm here is the 
fear that has infected American society. It is one of the prime driv- 
ers for what most people consider a meltdown of our health system. 

Doctors, because they fear and distrust the system of justice, are 
ordering tens of billions of dollars of unnecessary tests. We con- 
ducted a Harris Poll in which four out of five doctors said that they 
ordered tests that they did not believe were necessary. It has also 
affected the quality of health care. The leading patient safety advo- 
cates in the Country are now working with Common Good because 
their studies have shown them that the distrust of justice has 
chilled the professional interaction needed for good health care. 
Doctors and nurses are not admitting their uncertainties and mis- 
takes to each other, and as a result, stupid mistakes made in pre- 
scription doses and other things sometimes lead to tragic results 
because people are scared that anything they say might be used 
against them in litigation later. 

In schools, teachers find it, particularly in inner city schools, very 
difficult to maintain order in the classroom. A recent Public Agen- 
da Poll sponsored by Common Good showed that 79 percent of 
teachers had been threatened with legal claims, not for money 
damages, just to be dragged into hearings by, “You couldn’t have 
done that, you shouldn’t have disciplined me in that way.” And the 
threat of being dragged into a hearing and cross-examined by a 
lawyer is sufficient to undermine the authority of teachers. 

And going a little further, today in America, a teacher will not 
put an arm around a crying child because who will defend you if 
someone says it was an unwanted touching? 

It has affected the workplace in many ways. Most businesses, in- 
cluding my own law firm, don’t give out personal references any- 
more. It has affected ordinary incidences of life-like playgrounds. 
There is no athletic equipment left in the playground, no jungle 
gyms, even seesaws have disappeared, leading or contributing to 
the crisis of childhood obesity. 

This is not about lawsuits. We are talking about people’s daily 
lives here. What’s happened is that Americans no longer trust the 
system of justice, and the reason is because there is a kind of open- 
season philosophy which is that people believe correctly that, if 
someone is angry enough, they can haul you into court. They may 
not win, but they can nonetheless haul you into court, and the 
threat of that is so horrible to people that it’s literally undermined 
their freedom, particularly of those who deal with the public, like 
ministers and teachers and doctors and the like. 
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So the most important reform — well, first, I think it is very im- 
portant to have sanctions for frivolous lawsuits. If you do not sanc- 
tion the conduct, people, some people at least, will continue to do 
it. So I applaud the draft legislation. 

But the most important reform is to restore the responsibility of 
judges to act as the gatekeepers. Today, judges don’t have that 
idea. In order to sanction for frivolous conduct, a judge first has to 
decide that the case is frivolous. And judges today don’t believe 
they have that authority. 

So I applaud what the Committee is doing. I applaud this legisla- 
tion and this debate. I think it is an important first step, and I 
think, in looking at the legislation, the goal here is to restore — is 
not to get rid of lawsuits but to restore the confidence of Americans 
in the legal system because, today, it is as if we’ve built a monu- 
ment to the unknown plaintiff who looms high above the Country 
casting a dark shadow across everyone’s daily choices. And it’s very 
important to restore trust in our great legal system. Thank you. 

[The prepared statement of Mr. Howard follows:] 

Prepared Statement of Philip K. Howard 

Thank you for the opportunity to speak with you today on the issue of “Safe- 
guarding Americans from a Legal Culture of Fear.” I believe these hearings will 
play a significant role in raising public awareness of this issue, and the need for 
a basic shift in approach to restore predictability to our legal system. 

While I’m a lawyer in private practice, I appear here as pro bono Chair of Com- 
mon Good, a bipartisan legal reform coalition dedicated to restoring the foundation 
of reliable law. Common Good’s advisory board includes former Attorneys General 
Griffin Bell and Dick Thornburgh, former Deputy Attorney General Eric Holder, and 
former political leaders such as Newt Gingrich, George McGovern, Alan Simpson, 
and Tom Kean. I’ve written a fair amount on the subject, including two books, The 
Death of Common Sense and The Collapse of the Common Good, and an essay on 
recent legal history in the new Oxford Companion to American Law. 

In the past two years, Common Good has hosted five forums jointly with the 
American Enterprise Institute and Brookings Institution and sponsored a number 
of polls. What we have found is that, in dealings throughout society, Americans no 
longer feel free to act on their reasonable judgment. The reason is that they no 
longer trust our system of justice. 

According to a Harris Poll, five out of six doctors do not trust the system of jus- 
tice. As a result, doctors are ordering billions of dollars worth of unnecessary tests 
and procedures — not to address the health of their patients but to protect them- 
selves from potential lawsuits. The nation’s leading patient safety advocates, such 
as Dr. Troy Brennan at Harvard, are working with our coalition because their stud- 
ies show that legal fear has chilled the professional interaction needed for quality 
care. 

In schools, teachers are unable to maintain discipline in their classrooms, fearful 
that they may be sued by students or parents. A recent Public Agenda poll, spon- 
sored by Common Good, found that 78% of teachers have been threatened with legal 
proceedings by their students. In America today, teachers are told not to put a com- 
forting arm around a crying child. 

No part of society is immune. Playgrounds have been stripped of anything ath- 
letic. Even seesaws are disappearing because town councils can’t afford to be sued 
if someone breaks an ankle. 

Greenwich, Connecticut, is considering outlawing winter sports on public property 
after one resident broke his leg sledding. In that case — a good example of what’s 
wrong with American justice — a father took one last run with his young son down 
a popular sledding hill and was tossed off his plastic dish when he hit a shallow 
drainage ditch at the end of the run. Falling in an awkward way, the father badly 
broke his leg. He sued the town, claiming that it should have taken better care of 
the hill. The judge gave the issue to the jury to decide, and it rendered a verdict 
of $6.3 million, including $1.5 million for pain and suffering. 

The harm to society in this case is not mainly the monetary verdict, which, I sus- 
pect, will be reduced in the end by the judge. The harm is the resulting legal fear, 
undermining everyone’s freedom to enjoy winter activities. Greenwich is now consid- 
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ering banning not only sledding but all winter sports on town property. Awareness 
of possible sledding claims has undoubtedly spread to other towns, and indeed to 
any private property owner who allows sledding. Why take the legal risk? 

There is a missing link in American justice — rulings on who can sue for what. Any 
legal system requires deliberate choices, binding on behalf of society, of what is rea- 
sonable behavior and what is not. That’s what the law is supposed to provide. Jus- 
tice Oliver Wendell Holmes, Jr. famously defined law as “the prophesies of what 
courts will do.” Today, no one has any idea what a court will do — that’s why Ameri- 
cans are fearful. 

Current legal orthodoxy is that in civil cases, as in criminal cases, juries should 
make the ultimate decision. But juries can’t set precedent; every jury is different, 
and their decisions are often inconsistent. One jury may make a huge award in a 
particular case, and another, in a similar case, may make no award at all. 

Perhaps it is useful to remember that, in a criminal case, the jury is our protec- 
tion against abusive prosecution using state power. A civil case, by contrast, is a 
use of the state’s coercive powers by a private citizen against another private cit- 
izen. A lawsuit is just like indicting someone, except that the penalty is money. The 
mere possibility of a lawsuit changes people’s behavior. 

That’s why judges must continually act as gatekeepers, interpreting the principles 
of common law to draw the boundaries of reasonable claims. Justice Benjamin 
Cardozo wrote that this kind of “judicial legislation” was essential to the functioning 
of the common law. Holmes put it this way: “Negligence is a standard we hold peo- 
ple bound to know beforehand, not a matter dependent on the whim of the par- 
ticular jury . . .” 

The flaw in the sledding case is not that this particular jury went off the tracks, 
but that the jury was given the case at all. The threshold legal question in any acci- 
dent case is whether we as a society tolerate certain risks — including sledding on 
a hill with its predictable imperfections of nature and of landscapes. That decision 
must be made by someone with authority to make it stick. Judges and legislatures 
have that authority. Juries do not. 

The role of juries in civil cases is to decide disputed facts, such as whether some- 
one is lying, not standards of conduct. Whether a seesaw is a reasonable risk should 
be decided on behalf of society as a whole, in a written ruling. The Seventh Amend- 
ment of the Constitution protects the right to a jury trial but only in “suits at com- 
mon law.” A judge must first decide what is a valid claim under the common law. 

Trial lawyers like the unpredictability of juries, because it gives them a lever for 
settlement, and argue that juries are “democracy in action.” But that’s exactly 
what’s wrong with the current legal system. Justice is supposed to be rendered by 
the rule of law, with consistent rulings and predictable outcomes, not rendered in 
mini-elections, jury by jury, tolerating wildly inconsistent results for the same con- 
duct. To quote former Yale Law Professor Eugene Rostow, the “basic moral prin- 
ciple, acknowledged by every legal system we know anything about ... is that 
similar cases should be decided alike.” 

The point of reform is not to put arbitrary barriers on lawsuits. Lawsuits are a 
vital component of the rule of law. By making people potentially liable when they 
are negligent, law provides incentives for reasonable conduct. But the converse is 
also true. Allow lawsuits against reasonable behavior, and pretty soon people no 
longer feel free to act reasonably. And that’s what’s happening in America today. 

There’s a lot of discussion about the need to deter frivolous lawsuits and excessive 
claims. Fulfilling that task, however, requires judges to make decisions of what’s 
frivolous. Anytime there’s an accident, it couldn’t be easier to come up with a theory 
of what someone might have done — there could have been a warning, or more super- 
vision, or a stronger lock on the door. Judges mustn’t be so reticent to use their com- 
mon sense. It would probably help if legislatures would make clear that this is their 
job, for example, with legislation to the effect that, “It is the responsibility of judges 
to draw the boundaries of reasonable dispute, under the precepts of common law.” 

Judges also must not hesitate to impose penalties when the case is frivolous. A 
recent case over a car accident in Indiana involved a claim that Cingular should be 
liable because it was foreseeable that the customer might use the phone in the car. 
After the case was properly dismissed, the plaintiff appealed. While the phone com- 
pany won the case, the court refused to award attorney’s fees on the basis that the 
claim was “not frivolous.” That’s not, I submit, how we are going to restore respect 
for our legal system. 

All life’s activities involve risk, and therefore the inevitability of accident and dis- 
agreement. The role of law is not to provide a consolation forum for those who have 
felt the misfortune of risk; it is to support the freedom of all citizens to make rea- 
sonable choices, including taking reasonable risks. Setting limits on lawsuits is not 
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an infringement of freedom but a critical tool of freedom. Otherwise one angry per- 
son, by legal threat, can bully everyone else. 

The main loser in the current situation is the American people. It is their 
healthcare that is increasingly unaffordable, their schools that are disrupted by dis- 
order, their sympathy that is chilled by fears that someone may misinterpret a kind 
word, or an arm around the shoulder of a crying child . . . and their fun that is 
lost when the snow blankets a nearby hill. 

Thank you for the opportunity to appear before you. 

Mr. Smith. Thank you. 

Ms. Harned. 

TESTIMONY OF KAREN R. HARNED, EXECUTIVE DIRECTOR, 

NATIONAL FEDERATION OF INDEPENDENT BUSINESS 

LEGAL FOUNDATION 

Ms. Harned. Thank you, Mr. Chairman and distinguished Com- 
mittee Members. 

My name is Karen Harned, and I serve as executive director of 
the National Federation of Independent Business Legal Founda- 
tion, the legal arm of NFIB. NFIB represents 600,000 small busi- 
nesses with about five employees. NFIB’s average member nets 
$40,000 to $60,000 annually. We applaud the Committee for hold- 
ing this hearing on the ever-growing problem of lawsuit abuse. 

Small business ranks the cost and availability of liability insur- 
ance as the second most important problem facing them. The only 
problem ranked higher is the rising cost of health care. Many small 
businesses fear getting sued even if a suit is not filed. For the 
small business with five employees or less, the problem is the 
$5,000 and $10,000 settlements, not the million dollar verdicts. 
When you consider that many small businesses only net $40,000 to 
$60,000 a year, $5,000 paid to settle a case immediately eliminates 
about 10 percent of its annual profit. 

In my experience, the greatest abuses occur in lower-dollar suits 
which often target small businesses. In many instances, a plain- 
tiffs attorney will just take a client at his word, performing little, 
if any, research regarding the validity of the plaintiffs claim. As 
a result, a small-business owner must take time and resources out 
of their business to do the plaintiffs attorney’s homework. They 
must prove their innocence in cases where a few hours of research 
at most would lead the attorney to conclude that the lawsuit is un- 
justified. 

Small business is the target of frivolous suits because trial law- 
yers understand that they are more likely than a large corporation 
to settle a case rather than to litigate. Small businesses do not 
have in-house counsels to inform them of their rights, write letters 
responding to allegations made against them or provide legal ad- 
vice. They do not have the resources needed to hire an attorney nor 
the time to spend away from their business fighting many of these 
small claim lawsuits. Often, they do not have the power to decide 
whether or not to settle a case. The insurer makes that decision. 

I place frivolous lawsuits into four categories: Pay me now, or I’ll 
see you in court; somebody has to pay, and it might as well be you; 
let’s not let the facts get in our way; and Yellow Page lawsuits. 

Pay me now or I’ll see you in court: An increasingly popular tool 
is the demand letter. Demand letters are particularly attractive 
when the plaintiff can sue a small business for violating a State 
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or Federal statute. They allege the small business violated a par- 
ticular statute and are replete with cites to statutes and case law. 
At some point, the letter says that the small business has an op- 
portunity to make the whole case go away by paying a settlement 
fee upfront and provides time frames for paying the fee. If these 
demands are not met, the letter threatens a lawsuit. 

Somebody has to pay, and it might as well be you: This is where 
the plaintiff may have been harmed but is suing the wrong person. 
For example. Bob Carnathan, an NFIB member, owns Smith Sta- 
ple and Supply Company, a small nail and staple fastening busi- 
ness in Harrisburg, Pennsylvania. Mr. Carnathan’s business leases 
space in a strip small. After a snow storm, one of the tenants 
slipped and fell in the parking lot on the icy pavement. The med- 
ical bills from his injury totalled a little over $3,000. The man sued 
every tenant in the complex as well as the landlord and the devel- 
oper for $1.75 million. Mr. Carnathan was sued, though he was not 
at fault, because his rent included maintenance on the facilities 
and grounds. After 2 years of endless meetings and conference 
calls, Mr. Carnathan’s business was released from the lawsuit. He 
says that there is no compensation for the time he was forced to 
spend away from his business to fight this unfair lawsuit. He firm- 
ly believes that “the smaller your business, the more you’re im- 
pacted when a frivolous lawsuit lands on your doorstep.” 

Let’s not let the facts get in the way: Plaintiffs and even attor- 
neys sometimes stage injuries for prospective lawsuits. In these 
suits, if the business does not catch the plaintiff in a lie early in 
the process, the small business owner must suffer the cost of litiga- 
tion or settle a fabricated claim. 

Yellow Page lawsuits: In these cases, hundreds of defendants are 
named in a lawsuit, and it is their responsibility to prove that they 
are not culpable. Plaintiffs name defendants by using vendor lists 
or even lists from the Yellow Pages from businesses operating in 
a particular jurisdiction. 

Legislation is sorely needed to reform our Nation’s civil justice 
system. H.R. 4571, recently introduced by Representative Lamar 
Smith, would be particularly helpful in curbing if not stopping 
many of the types of lawsuits I have described. 

Thank you for asking us to testify today. 

[The prepared statement of Ms. Harned follows:] 

Prepared Statement of Karen R. Harned, Esq. 

Thank you, Mr. Chairman and distinguished Committee members for inviting me 
to provide testimony regarding the tremendous negative effects lawsuits, and par- 
ticularly the fear of lawsuits, are having on the millions of small-business owners 
in America today. My name is Karen Harned and I serve as Executive Director of 
the National Federation of Independent Business (NFIB) Legal Foundation, the 
legal arm of NFIB. The NFIB Legal Foundation is charged with providing a voice 
in the courts for small-business owners across the nation. 

NFIB has 600,000 members, and is represented in each of the fifty states. NFIB 
represents small employers who typically have about five employees and report 
gross sales of $300,000-$500,000 per year. NFIB’s average member nets $40,000- 
$60,000 annually. NFIB members represent an important segment of the business 
community — a segment with challenges and opportunities that distinguish them 
from publicly traded corporations. 

Although federal policy makers often view the business community as a mono- 
lithic enterprise, it is not. NFIB members, and hundreds of thousands of small busi- 
nesses across the country, do not have human resource specialists, compliance offi- 
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cers, or attorneys on staff. These businesses cannot pass on to consumers the costs 
from tcixes, regulations, and liability insurance without suffering losses. 

Being a small-business owner means, more times than not, you are responsible 
for everything — taking out the garbage, ordering inventory, hiring employees, deal- 
ing with the mandates imposed upon your business by the federal, state and local 
governments, and responding to threatened or actual lawsuits. For small-business 
owners, even the threat of a lawsuit can mean significant time away from their 
business. Time that could be better spent growing their enterprise and employing 
more people. 

The NFIB Legal Foundation applauds the Committee for holding this hearing in 
order to focus on the ever-growing problem of frivolous lawsuits. 

FRIVOLOUS LAWSUITS CREATE A CLIMATE OF FEAR FOR AMERICA’S SMALL BUSINESSES 

Small-business owners rank the “Cost and Availability of Liability Insurance” as 
the second most important problem facing small-business owners today, according 
to a survey just released by the NFIB Research Foundation. ^ The only problem 
ranked higher is rising health-care costs. 

This number two ranking represents a significant increase from the thirteenth po- 
sition it held in the 2000 “Small Business Problems and Priorities” survey.^ More 
than 30% of businesses today regard the “Cost and Availability of Liability Insur- 
ance” as a critical issue, compared to 11% in 2000 — a threefold increase.^ With a 
dramatic rise in the cost of lawsuits, it is not surprising that many small-business 
owners ‘fear’ getting sued, even if a suit is not filed.”® That possibility — the fear of 
lawsuits — is supported by a recent NFIB Research Foundation National Small Busi- 
ness Poll, which found that about half of small-business owners surveyed either 
were “very concerned” or “somewhat concerned” about the possibility of being sued.® 
The primary reasons small-business owners fear lawsuits are: (1) their industry is 
vulnerable to suits; (2) they are often dragged into suits in which they have little 
or no responsibility; and (3) suits occur frequently.^ 

The bottom line is that the escalating numbers of lawsuits (threatened or filed) 
are having a negative impact on small-business owners. For two years, as Executive 
Director of NFIB’s Legal Foundation, I have heard story after story of small-busi- 
ness owners spending countless hours and sometimes significant sums of money to 
settle, defend, or work to prevent a lawsuit. 

For the small-business owner with five employees or less, the problem is the 
$5,000 and $10,000 settlements, not the million dollar verdicts. When you consider 
that many of these small businesses only net $40,000-$60,000 a year, $5,000 paid 
to settle a case immediately eliminates about 10% of a business’ annual profit. 
Small-business owners also are troubled by the fact that they often are forced to 
settle a case at the urging of their insurer. In most cases, if there is any dispute 
of fact, the insurer will perform a cost-benefit analysis. If the case can be settled 
for $5,000 the insurer is likely to agree to the settlement because generally it is less 
expensive than litigating, even if the small-business owner would ultimately prevail 
in the suit. 

Once the suit is settled, the small-business owner must pay with higher business 
insurance premiums. Typically, it is the fact that the small-business owner settled 
a case, for any amount, which drives insurance rates up; it does not matter if the 
business owner was ultimately held liable after a trial. Not surprisingly, a recent 
NFIB Research Foundation National Small Business Poll shows that 64% of small 
employers believe that the biggest problem with business insurance today is cost.® 
Many small-business owners understand this dynamic, and as a result, will settle 
claims without notif 3 dng their insurance carriers. 

In addition to the financial costs of settling a case are the psychological costs. 
Small-business owners threatened with lawsuits often would prefer to fight in order 


1 “Small Business Problems and Priorities,” Bruce D. Phillips, NFIB Research Foundation. 
(June 2004). 

2 “Small Business Problems and Priorities,” William J. Dennis, Jr., NFIB Education Founda- 
tion (May 2000). 

3 “Small Business Problems and Priorities,” (June 2004), at 7. 

4“U.S. Tort Costs: 2003 Update, Trends and Findings on the Costs of the U.S. Tort System,” 
Tillinghast-Towers Perrin, 2003. 

SM at 7-8. 

®NFIB National Small Business Poll, “Liability,” William J. Dennis, Jr., NFIB Research Foun- 
dation Series Editor, Vol. 2, Issue 2 (2002). 

"^Id. at 1. 

®NFIB National Small Business Poll, “Business Insurance,” William J. Dennis, Jr., NFIB Re- 
search Foundation Series Editor, Vol. 2, Issue 7 (2002). 
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to prove their innocence. They do not appreciate the negative image that a settle- 
ment bestows on them or on their business. 

THE IMPACT OF FRIVOLOUS LAWSUITS ON SMALL BUSINESS 

We would all like to think that attorneys comply with the highest ethical stand- 
ards; unfortunately, that is not always the case. In my experience, this seems par- 
ticularly true of plaintiffs’ attorneys who bring lower-dollar suits — the type of suits 
of which small businesses are generally the target. In many instances, a plaintiffs 
attorney will just take a client at his word, performing little, if any, research regard- 
ing the validity of the plaintiffs claim. As a result, small-business owners must take 
time and resources out of their business to prove they are not liable for whatever 
“wrong” was theoretically committed. As one small-business owner remarked to me 
last year, “What happened to the idea that in this country you are innocent until 
proven guilty?” 

Although that mantra refers to a defendant’s rights in our criminal justice system, 
problems with our civil justice system can no longer be ignored. It is incumbent 
upon the attorney representing a plaintiff to get the facts straight before sending 
a threatening letter or filing a lawsuit, not after the letter is sent or the lawsuit 
is filed. Sadly, due in large part to the ineffectiveness of Rule 11 in its current form, 
we have a legal system in which many plaintiffs’ attorneys waste resources and 
place a significant drain on the economy by making the small-business owner do the 
plaintiffs attorney’s homework. It often is up to the small-business owner to prove 
no culpability in cases where a few hours of research, at most, would lead the attor- 
ney for the plaintiff to conclude that the lawsuit is unjustified. 

Small business is the target of so many of these frivolous suits because trial law- 
yers understand that a small-business owner is more likely than a large corporation 
to settle a case rather than litigate. Small-business owners do not have in-house 
counsels to inform them of their rights, write letters responding to allegations made 
against them, or provide legal advice. They do not have the resources needed to hire 
an attorney nor the time to spend away from their business fighting many of these 
small claim lawsuits. And often they do not have the power to decide whether or 
not to settle a case — the insurer makes that decision. 

FRIVOLOUS LAWSUITS COME IN MANY SHAPES AND SIZES 

Frivolous lawsuits take different forms, and I will highlight those types of suits 
that have been brought to my attention. I place these suits into four categories — 
“Pay me now, or I’ll see you in court;” “Somebody has to pay, and it might as well 
be you;” “Let’s not let the facts get in our way,” and “Yellow Page lawsuits.” 

“Pay me now, or I’ll see you in court.” 

An increasingly popular tool, which can be quite effective against the small-busi- 
ness owner, is the “demand” letter. In my experience, plaintiffs and their attorneys 
find “demand” letters particularly attractive when they can file a claim against a 
small-business owner for violating a state or federal statute. Generally, on behalf 
of a plaintiff, an attorney will send a one and a half to two-page letter alleging the 
small business violated a particular statute. The letter is replete with cites to stat- 
utes and case law. At some point, the attorney’s letter states that the business 
owner has an “opportunity” to make the whole case go away by paying a settlement 
fee up front. Timeframes for pa3dng the settlement fee are typically given. In some 
cases, there may even be an “escalation” clause, which raises the price the business 
must pay to settle the claim as time passes. So, a business might be able to settle 
for a mere $2,500 within 15 days, but if it waits 30 days, the settlement price “esca- 
lates” to $5,000. At some point, however, a suit is threatened. Legal action is 
deemed imminent. 

An example of such a case was a suit threatened against Custom Tool & Gage, 
Inc. owned by Carl T. Benda and located in Cleveland, Ohio. The plaintiff in the 
case ultimately withdrew his complaint one week after threatening legal action 
against Custom Tool & Gage, Inc. The company’s attorney sent a response letter 
and noted that the plaintiff in the case, James Brown, was neither the owner nor 
the buying agent for Miller Bearing Company Inc., the business that received the 
ftix. Miller Bearing Company is a regular customer of Custom Tool & Gage, Inc. and 
had placed five orders with Custom Tool and Gage, Inc. in 2004 alone. James Brown 
was a truck driver for Miller Bearing Company, and not authorized to file such a 
lawsuit on behalf of the company. That fact would have taken little time for Mr. 
Brown’s attorney, Joseph Compoli, Jr., to uncover. 

Below are excerpts of the “demand” letter sent to Custom Tool & Gage. The letter 
was accompanied by a signed complaint, which was ready to be filed in the Court 
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of Common Pleas for Portage County, Ohio. I request that a copy of the letter, the 
complaint, the subsequent correspondence leading to the withdrawal of the suit, and 
a March 3, 2004 newspaper article discussing the tactics employed by Mr. Joseph 
Compoli, Jr. in similar “do not fax” suits be admitted into the record. 

This office represents the above referenced client. We have been retained 
to bring a lawsuit against Custom Tool & Gage, Inc., in connection with 
your transmitting of one unsolicited facsimile (“fax”) advertisement to our 
client. . . . 

Kindly be advised that it is a violation of the Telephone Consumer Pro- 
tection Act (TCPA), Title 47, United States Code, Section 227, to transmit 
fax advertisements without first obtaining the ‘prior express invitation or 
permission’ of the recipient. See, 47 U.S.C. 227(a)(4) and 227(b)(1)(C). In ad- 
dition, Ohio courts have declared that a violation of the TCPA is a[n] [sic] 
‘unfair or deceptive’ act or practice under the Ohio Consumer Sales Prac- 
tices Act (CSPA), Section 1345.02(A) of the Ohio Revised Code. 

We are sending you this letter for the purpose of offering you an oppor- 
tunity to resolve this matter without the expense of court litigation and 
attorneysL’] [sic] fees. We are authorized to amicably settle this claim for 
the amount of $ 1 , 700 . This amount represents the sum of $1,500 under the 
TCPA and $200 under the CSPA for each unsolicited fax advertisement!,] 

[sic] which was received by our client. 


We believe that our proposed settlement is very fair and reasonable 
under the circumstances. We will leave this offer open for fifteen (15) days 
from the date of this letter. 

Recently, in the case of Nicholson v. Hooters of Augusta, a court in Geor- 
gia awarded over $11.8 million in a class action lawsuit under the TCPA. 
Also, more recently, in the case of Gold Seal Termite & Pest Control v. 
Prime TV LLC, a court in Indiana has certified a nationwide class action 
against Prime TV for sending unsolicited feix advertisements. 

If it becomes necessary for our office to file a lawsuit, we will pursue all 
legal remedies, including seeking certification of the case as a Class Action 
under the TCPA. This could result in a court order for you to pay $1,500 
to each and every person to whom you have sent unsolicited fax advertise- 
ments. 

If you have an insurance agent or company, please forward this letter to 
your agent or insurance company. If not, please contact our office directly.® 

Even though this case was completely baseless, Mr. Benda still was required to 
spend $882.60 (over half the amount of the settlement costs) to his attorney to draft 
the letter and avoid payment of the settlement. 

“Somebody has to pay, and it might as well be you.” 

These frivolous suits are the type in which the plaintiff may have been harmed, 
but is suing the wrong person. 

For example. Bob Carnathan, an NFIB member, owns Smith Staple and Supply 
Co., a small nail and staple fastening business located in Harrisburg, Pennsylvania. 
Mr. Carnathan’s business leases space in a strip mall. After a snowstorm, one of 
the tenants in the complex was walking across the parking lot when he slipped and 
fell on the icy pavement injuring his back and head. The medical bills from his in- 
jury totaled a little over $3,000. The man sued every tenant in the complex, as well 
as the landlord and the developer, for $1.75 million. Mr. Carnathan was sued even 
though he was not at fault because his rent included maintenance on the facilities 
and grounds. 

After two years of endless meetings and conference calls, Mr. Carnathan learned 
that his business was released from the lawsuit. He says that there is no compensa- 
tion for the time that he was forced to spend away from his business to fight this 
unfair lawsuit. Mr. Carnathan firmly believes that “the smaller your business, the 
more you are impacted when a frivolous lawsuit lands on your doorstep.” i® 

Another NFIB member is in the midst of litigation and likely will be dropped from 
the lawsuit shortly. This member asked that the business’ story remain anonymous, 
so as not to jeopardize dismissal of the lawsuit. The NFIB member, an optometrist, 
referred a patient who needed cataract surgery to an ophthalmologist. The patient 


® Letter dated March 11, 2004 from Joseph R. Compoli, Jr., Attorney at Law, to Custom Tool 
& Gage, Inc. 

The NFIB Small Business Growth Agenda for the 108th Congress, at 15. 
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died in pre-op. Although this is a tragic story, the death was not caused by the op- 
tometrist’s appropriate referral. Despite this fact, the optometrist was named as a 
defendant in the wrongful death lawsuit filed by the deceased’s mother. The litiga- 
tion has been ongoing for two years, and the NFIB member recently completed a 
lengthy deposition. In addition to time spent preparing for and attending the deposi- 
tion, this NFIB member has spent many hours completing paperwork related to the 
suit and meeting with the member’s attorney. As a result of the deposition, it ap- 
pears that the optometrist will be dismissed from the wrongful death lawsuit. 

“Let’s not let the faets get in our way. ” 

Plaintiffs, and even attorneys sometimes, go to great lengths to stage injuries for 
prospective lawsuits. These lawsuits pose severe difficulties for small-business own- 
ers. In these suits, if the business does not catch the plaintiff in a blatant lie early 
in the process, the small-business owner must suffer the costs of litigation or settle 
a fabricated claim. 

For example, an NFIB member was threatened (in a “demand” letter) with a law- 
suit for an injury that could not have possibly occurred. This roofing company, 
which requested to remain anonymous, delivered supplies to a convenience store 
parking lot in preparation for a future roofing job. A customer of the convenience 
store noticed the materials in the parking lot, and contacted an attorney. The attor- 
ney threatened the roofing company with a lawsuit claiming a rock fell from the roof 
striking the plaintiff and her car’s windshield. The roofing company was not work- 
ing on the project at the time of the alleged accident. Upon notification, the plain- 
tiffs attorney immediately withdrew the threatened legal action. By catching the 
falsehood early, this company avoided any further threats or litigation. 

Some members have not been so lucky. Four former employees of a small family 
owned restaurant sued the owners for sexual harassment after abruptly quitting. 
The NFIB members who own the restaurant have requested to remain anonymous. 
Two months prior to quitting, the four employees consulted an attorney who coached 
them on how to set up the lawsuit. Sent to work with secret tape recorders, the four 
employees gathered no useful evidence in the two months prior to quitting. The 
plaintiffs’ attorney filed a complaint with the Equal Employment Opportunity Com- 
mission, and the state human rights agency. The restaurant owners went to manda- 
tory mediation, and attended costly hearings and depositions. 

Suddenly, one of the plaintiffs decided to withdraw. During depositions the plain- 
tiff had generally denied any allegations raised by the complainants. In a sworn affi- 
davit, the former plaintiff recanted all of her allegations, explained how the com- 
plaint filed on her behalf was untrue, and further explained the planning stages for 
the lawsuit during which she was routinely encouraged to lie by her former cowork- 
ers. The plaintiffs’ attorney still would not withdraw the case. After $100,000 in de- 
fense fees, a second mortgage, and negative press, the defendants settled with the 
three remaining plaintiffs to avoid bankruptcy and further humiliation. 

“Yellow Page Lawsuits” 

These lawsuits are more commonly found in class action cases. In these cases, 
hundreds of defendants are named in a lawsuit, and it is their responsibility to 
prove that they are not culpable. In many cases, plaintiffs name defendants by 
using vendor lists or even lists from the Yellow Pages of certain types of businesses 
(e.g., auto supply stores, drugstores) operating in a particular jurisdiction. 

Unfortunately, Tom McCormick, President of American Electrical, Inc. in Rich- 
mond, Virginia, knows these tactics all too well. Mr. McCormick’s company was 
named in an asbestos lawsuit. According to Mr. McCormick, attorneys for the plain- 
tiffs simply named as defendants vendors from a generic vendor library. If the law- 
yers had performed a simple review of the facts, they would have discovered that 
American Electrical did not yet exist during the period in which the plaintiffs allege 
the exposure occurred. Furthermore, American Electrical has never sold any prod- 
ucts that contain asbestos. Fortunately, Mr. McCormick successfully had American 
Electrical removed from the defendant list. It still cost Mr. McCormick $8,000 in at- 
torney’s fees to resolve this dispute. 

A petroleum company, an NFIB member who wishes to remain anon 3 mious, has 
been sued twice in the past few years. In each lawsuit the plaintiff, suffering from 
cancer, sued over 100 companies, most listed as John Doe defendants. The product 
believed to contribute to the cancer was allegedly manufactured by Chevron. The 
petroleum company merely barreled the product. Yet the liability insurance carriers 
for each defendant settled the case for $1,500-$1,800 a piece. By distributing the 
costs of settling, the plaintiff received a huge payout, while the insurance companies 
and businesses avoided the large costs of a lawsuit. 
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“Yellow Page Lawsuits” also provide examples of forum shopping. Hilda Bankston, 
former owner of Bankston Drugstore in Jefferson County, Mississippi, saw her busi- 
ness named as a defendant in hundreds of Fen-Phen lawsuits brought by plaintiffs 
against a number of pharmaceutical manufacturers.^^ Ms. Bankston said that 
Bankston Drugstore was the only drugstore in Jefferson County and, by naming it 
in these lawsuits, the plaintiffs’ attorneys were able to keep these cases in “a place 
known for its lawsuit-friendly environment.” 

SOLUTIONS FOR SMALL BUSINESS 

Surveys, statistics, and stories show that lawsuit abuse is alive and well in the 
United States, and small businesses are often the victims. It is for this reason that 
legislation is sorely needed to reform our nation’s civil justice system. There are 
many bills pending before Congress that would take positive steps forward in stem- 
ming the tide of lawsuit abuse. However, one bill — H.R. 4571, recently introduced 
by Representative Lamar Smith, stands out, in my opinion, as particularly helpful 
in curbing, if not stopping, many of the types of suits I have described. 

H.R. 4571 would put teeth back into Rule 11. Rule 11 sets forth requirements that 
attorneys must meet when bringing a lawsuit and permits judges to sanction attor- 
neys if they do not meet those conditions. Specifically, Rule 11 requires every plead- 
ing to be signed by at least one attorney. It also states that when an attorney files 
a pleading, motion, or other paper with a court he or she is “certifying that to the 
best of the person’s knowledge, information, and belief, formed after an inquiry rea- 
sonable under the circumstances [that:] 

(1) it is not being presented for an improper purpose, such as to harass or to 
cause unnecessary delay or needless increase in the cost of litigation; 

(2) the claims, defenses, . . . are warranted by existing law or by a nonfrivo- 
lous argument for [a change] of existing law or the establishment of new 
law; 

(3) the allegations and other factual contentions have evidentiary support 
or, . . . are likely to have evidentiary support after a reasonable oppor- 
tunity for further investigation or discovery; and 

(4) the denials of factual contentions are warranted on the evidence or, . . . 
are reasonably based on a lack of information or belief.” 

Importantly, it also provides attorneys with a 21-day window to withdraw a frivo- 
lous lawsuit after opposing counsel provides notice of intent to file a motion for 
sanctions. This is commonly referred to as Rule ll’s “safe harbor” provision.^® 

Rule 11, in its current form, is the product of revisions made in 1993. These revi- 
sions rendered it nothing more than a “toothless tiger.” As a result, unscrupulous 
attorneys, out to make a quick buck, know that the odds of being sanctioned under 
Rule 11 are remote. The 21-day “safe harbor” provision, in particular, provides an 
easy way for plaintiffs’ attorneys to avoid sanctions by simply withdrawing a law- 
suit. Unscrupulous attorneys receive something more like a “get out of jail free” card 
when they bring frivolous lawsuits. 

H.R. 4571 would remedy this and other problems by: 

(1) Making Rule 11 sanctions mandatory when an attorney or other party files 
a lawsuit before making a reasonable inquiry; 

(2) Eliminating the “safe harbor” provision; 

(3) Allowing for Rule 11 sanctions to be filed during discovery; and 

(4) Permitting monetary expenses, including attorneys’ fees and compensatory 
costs, against a represented party. 

The legislation also would extend these protections to state cases that affect inter- 
state commerce and curb forum shopping by only permitting the plaintiff to sue 
where he or she lives, was injured or in the location of the defendant’s principal 
place of business. 


u Testimony of Ms. Hilda Bankston before the United States Senate Committee on the Judici- 
ary, “Class Action Litigation,” (July 31, 2002). 
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CONCLUSION 

Frivolous lawsuits are hurting small-business owners, new business formation, 
and job creation. The growing number and costs of lawsuits, particularly those not 
based in fact, threaten to stifle significantly the growth of our nation’s economy by 
hurting a very important segment of that economy, America’s small businesses. We 
must work together to find and implement solutions that will stop this wasteful 
trend. On behalf of America’s small-business owners, I thank this Committee for 
holding this hearing and providing us with a forum to tell our story. 

We are hopeful that through your deliberations you can strike the appropriate 
balance to protect those who are truly harmed and the many unreported victims of 
our nation’s civil justice system — America’s small businesses. 

Thank you. 

Mr. Smith. Thank you, Ms. Harned. 

Mr. Eisenberg. 

TESTIMONY OF THEODORE EISENBERG, HENRY ALLEN MARK 
PROFESSOR OF LAW, CORNELL LAW SCHOOL 

Mr. Eisenberg. Thank you, Mr. Chairman. 

There is a little bit of disjunction between the system we seem 
to be hearing about and what all major studies of litigation systems 
seem to reveal. So my job is trying to summarize, from the aca- 
demic point of view, what the findings are. 

First, the notion of awards increasing and lawsuits increasing 
just seems belied by the facts. The Rand Institute of Civil Justice 
researchers in a recent article in the Journal of Empirical Legal 
Studies did a 40-year long-term study of awards. They found, and 
I quote, it is on the page 4 of my testimony, “The growth or decline 
in awards does not appear to be substantial enough to support 
claims of radically changing jury behavior over the past 40 years.” 

The Government’s Bureau of Justice Statistics confirms this, 
showing a 10-year decline in median tort awards. The National 
Center For State Courts, which is the leading clearinghouse for 
State court statistics, shows tort filings have declined in recent 
years, over the last decade. The increase in frivolous suits is re- 
markable since filings are down. 

Americans are perceived as highly litigious. Mr. Howard refers 
to the culture. It turns out, Americans are far from the most liti- 
gious large industrialized nation. You can see a table, table 1 on 
page 3 of my testimony. All serious studies of punitive damages 
find they are rarely awarded. They are awarded largely in cases of 
intentional misbehavior. They are modest, and they are strongly 
correlated with the harm done by the defendants. These studies are 
done by the Rand Institute for Civil Justice, the Bureau of Justice 
Statistics, the American Bar Foundation, the General Accounting 
Office and Judge Richard Posner. 

So it may turn out that our perceptions about the tort system 
have little to do with reality and much more to do with the rhetoric 
we are fed by tort reform advocates who rarely base it on system- 
atic study of the system. 

One of the key issues I think facing everyone is the connection 
between insurance premiums and tort outcomes, and we have some 
experience with this. First, looking at the cost of insurance through 
premiums without looking at insurance company investment re- 
turns is, of course, just economically naive. We are in an era of low 
inflation rates, insurance companies are getting much lower re- 
turns on their investments. They still have costs. They increase 
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their premiums, at least in part because their investment yields 
are down. 

The estimates that some witnesses and students of the system 
make of the tort system simply look at insurance premiums and 
never look at insurance company sources of income. It is not nec- 
essarily liability increases that are generating increased premiums. 

Yesterday, the Supreme Court rendered an already famous deci- 
sion on health maintenance organizations limiting severely the 
amount that can be recovered against HMO’s. Today, The Wash- 
ington Post has a spokesman for the health maintenance organiza- 
tions, and I will quote him, “In the industry, you may” — I under- 
line — “see the premiums go down or not go up as much.” That is, 
the insurance industry understandably has never been willing to 
link reductions in premiums, which is what a lot of the concern is, 
to tort reform. 

When the Florida insurance industry in the last round of tort cri- 
sis was offered the following deal, “We will give you tort reform if 
you reduce insurance rates,” they said, “No, we can’t guarantee 
that.” So it may be a pipe dream that tort reform is somehow going 
to eliminate the increase in insurance premiums, and the data, to 
date, do not support it. 

Increased sanctions against lawyers: We had old rule 11, and it 
was in operation for a while, and we had studies of it. What it 
showed, as is suggested in my testimony, is that tort, if anything, 
was an area with less abuse than other areas. Where rule 11 fell 
hardest and, I believe, probably the reason for its modification, was 
it fell hardest on most civil rights plaintiffs, not on tort plaintiffs. 
That is, the most serious empirical study of rule 11 showed excess 
sanctions against civil rights claimants and indeed a rather low 
rate of sanctions against tort claimants. 

A lot of what we are talking about today has to do with so called 
judicial hell holes. Serious study of formerly alleged hell holes re- 
vealed most of that to be myth. We’ve been told that the Bronx is 
a crazy jurisdiction for plaintiffs. In fact. Professors Vidmar and 
Roe have studied the Bronx and found no unusual damage pat- 
terns. We were told that Alabama was crazy on punitives. The 
Rand Institute of Civil Justice studied that and found no unusual 
pattern of punitive awards in Alabama. We just don’t have the evi- 
dence to back up the behavior. 

With respect to H.R. 4571, with all due respect, and I know it 
is well intentioned, I would label it not the Lawsuit Abuse Reduc- 
tion Act. I would label it the Lawsuit Cost Increase Act because 
what is built into this bill is multiple hearings by the judge to de- 
cide if interstate commerce is affected and to decide the best way 
of doing things. Each one of those hearings is going to be an expen- 
sive matter before a State court judge, simply driving up the cost 
of the system, perhaps with a change in forum as a result, but the 
hearings will be unavoidable because the defense will come in and 
use every tactical advantage they can to raise the costs of the 
plaintiff. That’s what the game is all about. Thank you. 

[The prepared statement of Mr. Eisenberg follows:] 
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Prepared Statement of Theodore Eisenberg 


I. Myths About the American Legal System 

The title of these hearings, the sound-byte missives circulated among members of 
Congress, and some proposed refoims suggest definite beliefs about the state of civil 
litigation in the United States. The picture is one of an overly litigious society, with large 
and ever-increasing damages awards. The picture has rather little to do with what serious 
empirical scholarship about the legal system shows. The United States is far less litigious 
than is commonly believed and neither tort awards nor class action awards are constantly 
increasing. 

A. Litigiousness 

The United States is not so litigious as most people believe. Professor Patricia 
Danzon and colleagues found that “at most I in 1 0 negligent injuries results in a claim.”' 
Professor Deborah Hensler and colleagues report a low rate of claiming for various 
accident types.* The Haiward Medical Practice Study estimates “that eight times as many 
patients suffer an Jury from medical negligence as there are malpractice claims.'"’ 

In overall litigiousness, the United States is far from the leading countries. 
Professor Kritzer pr'ovides a useful summary of the evidence: 

On the litigiousness issue itself, patterns are not as clear as the 
popular perception might suggest. In his study of law and disputes in 
Morocco, Lawrence Rosen obseiwed that "one seldom meets an American 
who has been involved in an actual lawsuit and almost no Moroccan who 
has not." My own comparative work on propensity to sue suggests that 
broad statements about differences in propensity have to be conditioned by 
the type of issue involved. While it may be the case that persons in the 
United States are more likely to bring claims and suits for personal injury, 

Britons may be equally likely to seek redress for consumer problems and 
perhaps more likely to pursue claims related to employment and rental 
residences. Finally, the most comprehensive effort to compile 
cross-national data on litigation rates [see Table 1] shows that the United 


' Patricia M. Danzon, Medical Malpractice: Theory, Evidence, and Public Policy 23-24 (1985). 

■ Deborah R. Hensler, M. Susan Marquis, Allan h. Abrahamse, SandraH. Berr\', Patricia A. Ebener, Elizabeth 
G. Lewis, E. Allen Lind, Robert J. MacCoun, Willard G. Manning, Jeannette A. Rogowski & Mary E. 
Vaiana, Compensation for Accidenlal Injuries in the Uniled Stales 121 (1991 ). 

Harvard Medical Practice Study, Palienls, Doctors, and Lawyers: Medical Injury, Malpractice TJiigalion, 
and Patient Compensation in New York 7-1 (1990) . 
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States is not the most litigious nation, nor is the United States all that 
different from England and Wales."* 

Table 1. Cases Filed Per 1,000 of Population 


Country 

Cases per i,000 Popuiation 

Germany 

123.2 

Sweden 

111.2 

Israel 

96.8 

Austria 

95.9 

U.S.A. 

74.5 

UK/Rngland & Wales 

64.4 

Denmark 

62.5 

IIimgar>' 

52.4 

Portugal 

40.7 

France 

40.3 


Source. Christian Wollschlager, Exploring Global Landscapes of 
Litigation Rates, in Soziologie des Rectos: Festsclirift fnr Erhard 
niankenburg /um 60. Geburtslag 587-88 (.Turgen Brand and Dieter 
Strempel ed"s., 1998). 

To the extent tort refoiTn proposals are based on some notion that the United States is 
markedly more litigious than other leading industrialized countries, the empirical evidence 
does not support tort refoiTn. 

B. Award Trends 

Some premise tort reform on the need to control perceived ever-increasing tort 
awards. But empirical studies of litigation undermine this questionable perception. 

Nicholas Pace, Seth Seabury, and Robert Reville of the RAND Institute for Civil 
Justice used data assembled by RAND to study the long-teim trend in tort awards in the 
tw'o major locales for w'hich such data were available-San Francisco and Cook County. 
They reached a remarkable conclusion, published in the first issue of the Journal of 
Empirical Legal Studies. Tort awards over a 40 year period had increased less than real 
income. They wrote: 

Our results are striking. Not only do we show that real average 
aw'-ards have grown by less than real income over the 40 years in our 
sample, we also find that essentially all of this growTh can be explained by 
changes in observable case characteristics and claimed economic losses 


^ tferbert M. Krilzer, T.awyer Lees and t.awyer Behavior in T.iiigalion: Wiiai Does liie P.mpiricai 
Literature Reaiiy Say?, 80 Lex. L. Rev. i943, i98i (2002). 
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(pai'ticularly claimed medical costs). However, focusing on the average 
award masks considerable heterogeneity in the growth rates for different 
kinds of cases. In particular, we find that the average award in automobile 
cases declined after controlling for claimed medical costs, offsetting 
persistent and unexplained growth in the average awards for other tort 
cases. In general, though, the growth (or decline) does not appear 
substantial enough to support claims of radically changing jmy behavior 
over the past 40 years. Rising claimed medical costs appear to be one of 
the most important factors driving increases injur>’ verdicts.' 

In April 2004, the Bureau of .Tustice Statistics issued a report on trial outcomes in 
2001 for 46 of the largest counties in the United States. The vast majority of the counties 
in the 2001 data were the object of a similar BJS study covering fiscal year 1992 and 
calendar year 1996. The BJS found that, in real dollars, median tort awards had 
substantially declined since 1992.' The median total award was $33,000. The study’s 
findings are consistent with the major time-trend findings by the RAND researchers. A 
study of class actions, also published in the Journal of Empirical Legal Studies, found no 
evidence that class recoveries have increased over the last decade. ' 

C. Punitive Damages 

Social scientific study of punitive damages since the 1980s reveals a pattern of 
rational jury decisions. The social science consensus is that, with rare exceptions, the 
system operates reasonably. 

1. Juries Rarely Award Punitive Damages But Do So More Frequently in 
Intentional Tort Cases 

Juries infrequently award punitive damages. This is the consistent finding of more 
than a dozen studies of jury punitive damages awards in actual cases, including several 
multistate studies by government agencies (the U.S. Justice Department’s Bureau of Justice 


’ Seth A. Seahury, Nicholas M. Pace, andRobertT. Reville, Forty Years ofCivil. Jury Verdicts, 1 .1. Empirical 
Leg. Stud. 1, 3 (2004) (emphasis added). 

' Bureau of Justice Statistics, Civil J’rial Cases and Verdicts in Large Counties, 2001 (April 2004). 

' Theodore Eisenherg & GeolTrey Miller, Attorney Fees in Class Action Settlements: An Empirical Study, 
1 J. Empirical Leg. Stud. 27 (2004). 
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Statistics (“BJS”) in 2004, 2000, and 1995^ and the U.S. General Accounting Office 
(“GAO”))^^ by prestigious, non-pai'tisan research institutions (the American Bar 
Foundation "’and the RAND Institute of Civil Justice)," by Judge Richard Posner and 
Professor William Landes,’^ and others."^ The infrequency of punitive awards is also a 
principal finding of five individual state and county level studies. 


® BJS 2004, supra note 6; U.S. Dept, of Justice BJS Bulletin, Civil Justice Survey of State Courts, 1996; Ton 
Trials and Verdicts in Large Counties (1996), p. 1 (August 2000) (about three percent of plaintiff winners in 
Ion trials were awarded punitive damages; median award was $38,000); BJS Special Report, Civil Justice 
Survey of State Couns, 1992: Civil Jur>' Cases and Verdicts in Large Counties (1995), p.l (about six percent 
ofplaintirr winners received apunilive award; median aw-ard wvis $50,000). 

" U.S. GAO, Product T, lability Verdicts and Case Resolution in Live States, GAO,TJRD-S9-90 (Sept. 1989) 
24, 29 (punitive damages awarded in 23 of 305 cases decided in five states). 

Stephen Daniels & Joanne Marlin, Civil Juries and the Politics of Reform 214 (1995) (“punitive damage 
aw-ard activity suggests . . . the need for . . . skepticism with regard to claims about the increasing frequency 
of such awards”). 

James S. Kakalik el al. Costs and Compensation Paid in Aviation Accident TJtigation 27 (RAND 1988) 
(“punitive damages were not paid on any of the 2,198 closed cases”); Erik Moller, Trends in Civil Jur>' 
Verdicts Since 1985 33 (RAND 1996) (“punitive damages are aw-arded very rarely”); Mark Peterson, Syam 
Sarma & Michael Shanley, Punitive Damages; Empirical bindings 10 (RAND 1987) (fewer than seven 
punitive damages aw-ards per year in Cook County and fewer than six in San Francisco from 1960-1984). 

William M. Landes & Richard A. Posner, The Economic Starcture of Tod Law 304-07 (1987) 
(“insignificance of punitive damages in our sample is evidence thal they are not being routinely awarded”). 

^ ’ Theodore Eisenberg et al., The Predictability of Punitive Damages, 26 J. Legal Stud. 623, 633-37 (1997) 
(surnmari/ing studies on the decision to award punitive damages); Theodore Kisenberg et al.. Juries, Judges, 
and Punitive Damages; An Empirical Study, 87 Cornell L. Rev. 743, 745 (2002) [hereinafter “Eisenberg et 
al.. Juries & Judges”]; Thomas Koenig & Michael Rustad, The Quiet Revolution Revisited: An Empirical 
Study of the Impact of State T ort Reform of Punitive Damages in Products Liability, 1 6 Justice System J. 2 1 
(1993); Michael Rustad & Thomas Koenig, Reconceptualizing Punitive Damages in Medical Malpractice; 
Targeting Amoral Corporations, Not “Moral Monsters,” 47 Rutgers L. Rev. 975, 981-92 (1995) [hereinafter 
“Rustad & Koenig, Reconceptualizing”] (punitive damages rarely awarded in medical malpractice cases). 

For example, a recent Georgia study concludes, “punitive damages currently are not a significant factor in 
personal injury litigation in Georgia.” Thomas A. Eaton et al.. Another Brick in the Wall: An Empirical T.ook 
at Georgia Tort Litigation in the 1990s, 34 Ga. L. Rev. 1049, 1094 (2000). A Florida study finds the 
frequency of punitive damages awards to be “strikingly low-.” Neil Vidmar & Maty-' R. Rose, Punitive 
Damages by Juries in Florida: In ferrorem and in Reality, 38 Ha^^ J. Legis. 487, 487 (2001). See also 
Stephen Daniels & Joanne Martin, Myth and Reality in Punitive Damages, 75 Minn. L. Rev. 1 (1990) (tW'O 
counties); Deborah Jones Merritt & Kathryn Ann Barry, Is the 'fort System in Crisis? New' Empirical 
Evidence, 60 Ohio St. L. J. 3 1 5, 3 8 8 ( 1 999) (no punitive aw'ards in medical malpractice or products liability 
cases in a Iwelve-year period in Franklin County, Ohio); Neil Vidmar, Medical Malpractice and the American 
Jury' 254 (1995) (tw'o punitive awards in 1,300 Nonh Carolina medical malpractice cases). 
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These empirical studies of actual cases further show that juries award punitive 
damages especially rarely in products liability and medical malpractice cases. In contrast, 
Juries award punitive damages more frequently in intentional tort cases. That is both 
appropriate and expected because, as Professor Cass R. Sunstein (the lead author of the 
recently published compilation of some of the key Exxon-funded research articles'^) and 
numerous other scholars have noted, intentional torts merit greater punishment than 
unintentional torts and thus “provide particularly appropriate cases for punitive damages 
awards.” In summary, a broad social science consensus shows “a picture of reality quite 
different than the one portrayed” in tort reform proponents discussions.'" 

2. Punitive Damages Awards Strongly Correlate With Compensatory Awards 

On the infrequent occasions when Juries do award punitive damages, the 
overwhelming evidence is that most such awards strongly con'elate with compensatory 
damages in the same case. BJS data, GAO data. RAND data, and other data all reveal this 
correlation. 

3. Independent Reviews of Punitive Awards Find Them to Have Been 

Appropriately Awarded 

Independent analysts who review individual cases of punitive damages rarely find 
such damages to have been inappropriately awarded. Rustad and Koenig reviewed 
hundreds of medical malpractice cases covering three decades and concluded that “punitive 
damages were awarded in only the most egregious cases involving healthcare 
practitioners.”'* These egregious cases not infi-equently involve sexual contact betw’een 
medical providers and their patients, including “predatory sexual assaults and abuses of 
transference techniques by medical personnel.” ''' 

Judge Posner and Professor Landes reached a similar conclusion after reviewing 
actual products liability punitive aw'ards. They found “evidence of gross negligence or 


Cass R. Sunstein, Reid Haslie, John W. Payne, David A. Schkade & W. Kip Viscusi, Punitive Damages: 
How Juries Decide (2002 ). 


Cass R. Sunstein el ah, Assessing Punitive Damages (With Notes on Cognition and Valuation in I,aw), 1 07 
Yale L..T. 2071, 2084 (1998). See, e.g., Landes & Posner, supra note 12, at 209; A. Mitchell Polinsky & 
Steven Shavell, Punitive Damages: An Economic Analysis, I 1 1 Harv. 1.. Rev. 869, 909 n. 120 (1998) . 

Daniels & Martin, supra note 1 0, at 238. 

Rustad & Koenig, Reconceptualizing, supra note 13, at 1027. 

Td. at 1034-35 (footnotes omitted). 



22 


recklessness is plain” in eleven of thirteen cases surveyed^" and concluded that “the cases 
as a whole are generally congruent with the formal legal standard for awarding punitive 
damages.”*' Eisenberg et al., reviewing the most “disproportionate” punitive aw'ards in the 
BJS data, found the awards to be wan'anted." Thus, “extreme” awards should be studied 
andnot simply dismissed as pathological: “[f]ol low-up study of the most extreme punitive- 
compensatory ratios suggests the distortion introduced by relying on extreme awards 
w'ithout further inquiiy'.”*’ Merely relying on headline-grabbing aw'ards, without follow- 
up, to portray juries as erratic is not scientifically defensible. 


11. Questionable Estimates of the Cost of the Tort System 

Congress and the media are regularly supplied with estimates of the cost of the tort 
system. Two recent reports (the “Tort Cost Reports”) seem to have strong publicity 
campaigns. But these reports provide no basis for sound congressional policymaking. 
Since the Tort Cost Reports make no effort to quantify the benefits of the tort system, it is 
impossible for rational policymakers to act on the basis of the reports’ analyses even if its 
analysis of costs were correct. Even without considering the benefits of the tort system, 
how'ever, the reports’ analysis of the tort system’s costs is sufficiently questionable to 
pi'eclude reliance on them by Congress. The reports attribute a wide range of insurance 
costs fully to the tort system, mischaracterize what should count as true economic costs, 
and fail to account at all for the tort system’s benefits. 

A. The Unstated Premise: Tort Reform Will Reduce lusurauce Rates 

Perhaps most importantly, one of the Tort Cost Reports, that by Pendell and Elinton, 
bases its estimates of the tort system’s costs in part on the cost of insurance premiums.*’ 
Yet the report provides no insight into the relation between the insurance industry’s 
investment cycle and insurance premium costs. It is well known that insurance premiums 


Landes & Posner, supra note 12, at 1 85. 

Id. 

” Risenberg el al., .Turies & Judges, supra noie 13, ai 756. 

“ Id. at 755-56 (footnote omitted). For example, one case involved sexual abuse of a child by a sports coach. 
Similar examples were found by Vidmar & Rose, supra note 14, at 500-05. 

lillinghast-'l owers Perrin, U.S. tort Costs: 2003 Update; .ludith W. Pendell & Paul .1. Hinton, Liability 
Costs for Small Business. 

Pendell & Hinton, supra note 24, at 9. 
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respond in part to the yield on insurance companies’ investments. In periods of declining 
interest rates, premiums may increase to offset reduced investment yields. The key point 
is that insurance premiums can increase for reasons other than increased loss claims. By 
measuring tort costs through insurance premiums, Pendell and Hinton are assigning to the 
tort system costs that need to be differently accounted for. 

This is especially important because the Tort Cost Reports are interpreted by some 
to mean that tort reform promises reduced insurance rates. As noted, insurance rates 
fluctuate with investment yields. And, although some evidence links tort reform and 
declining insurance rates, one also has reason to be skeptical.'" For example, when 
Florida's insurance industry was offered a legislative package in which tort refoim would 
be tied to forced reductions in insurance rates, it claimed that the tort reform law' would 
reduce general liability insurance premiums by only one percent. My study of tort reform 
provisions wdth Professor James Flenderson shows little linkage betw'een fort reform law's 
and declining aw-ards.’’^ And in the midst of yet another insurance crisis atmosphere, the 
director of government affairs for the Risk and Insurance Management Society, which 
generally supports tort reform, expressed concern about linking an insurance availability 
crisis and tort reform legislation.' ' 

B. Erroneously Attributing Insurance Payments to the Tort System 

Pendell and Hinton attribute all insurance payments from a range of lines of 
insurance to the tort system. This approach assumes that all payouts under the insurance 
lines studied are attributable to the tort system. Under this view, no business or person 
would purchase insurance absent the tort system. This is questionable. The single largest 
component of tort system aw'ards is automobile cases, w'hich account for an astonishing 6 1 


“ Blackmon & Zeckhauser, State Tort Reform Legislation: Assessing Our Control of Risks, in Tort Law and 
the Ihiblic interest: Competition, Innovation, and Consumer Weifare 272 (P. Schuek ed. 1991); Moore, 
Premium Problem, Nafl L. J., Feb. 14, 1987, at 366, 368 (significant tort reform reduced insurance rates). 

Kriz, Liability Lobbying, Nafl J., Jan. 23, 1988, at 191, 192 (insurance officials say tort reform will not 
lower insurance rates); Moore, supra note 26, at 368 ( When reform statutes w-ere enacted, states wanted to 
know w'hat rate reductions to expect. Insurers' answers were "at best incomprehensible and were never 
accompaniedhy any data." ). (liven the dominance of asbestos cases in products litigation, it would be helpful 
lo see insurance company losses, volume, premiums, and profits stated with and without their asbestos 
experience. 

Moore, supra note 26, at 368. 

"I'heodore Kisenberg & James A. Henderson, Jr., Inside the Quiet Revolution in Products l.iability, 39 
UCLA L, Rev. 731-810 (1992) (figures 12, 13) 

Wasilew'ski, Tort Reform: Courting I’ublic Opinion, 87 Best's Rev. Prop. -Casualty ins. ed., June 1986. 
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percent of the total compensation paid in all tort claims, with and without lawsuits/' States 
require that drivers be insured. They do not require such insurance simply because a tort 
system exists. They require it primarily so that losses will be compensated, w'hether or not 
lawsuits are filed. Indeed, in the automobile field, two-thirds of the compensation paid is 
paid without the filing of a lawsuit.’^ To attribute this massive component of insurance 
payments to the tort system is questionable. There will be automobile insurance, or some 
similar mechanism w'ith substantial costs, w'hether or not tort reform occurs. 

Erroneously attributing the single largest component of insurance payouts to the tort 
system undermines the Tort Cost Reports accounting in another important respect. The 
reports attributes all insurance company overhead to the tort system. Yet the tort system 
is obviously not responsible for much of that overhead. There would be insurance 
companies w'ithout the tort system. This overhead charge to the tort system comprises 
about one-fifth to one-quarter of the tort cost estimates. Somehow the tort system is to be 
held responsible for the full compensation of insurance executives, many of w'hom would 
have to be paid even if the tort system were radically changed. 

C. Misunderstanding the Tort System’s Costs 

The Tort Cost Reports cannot puiqiort to be an accurate assessment of the tort 
system’s costs because they treat all tort payments as costs to society. The substantial 
portion of every payment that goes to compensate losses is not a cost to society. It is a 
transfer payment by or on behalf of a wfongdoer to the victim. If a criminal defendant 
makes a restitution payment to a victim, no one would think of labeling that as a cost to 
society. The payment simply makes whole the loss to the victim. If a tortfeasor pays a 
wrongfully injured victim, that is not a cost to society. Nor is it viewed as a gain to the 
victim. Simple personal injury recoveries are not even taxed. There has been no accretion 
to wealth. Professor Marc Galanter has pointed out that “a significant portion of the wealth 
that flows through the litigation system is delivered to creditors and wronged parties who 
are entitled to compensation under the existing rules.”” 

Other studies suggest that liability insurance costs are modest. According to one 
study, the cost of products liability insurance premiums in 1993 was 13.5 cents per $100 
of retail sales, a nearly 50 percent reduction from 25.9 cents in 1987.” A 1995 study of 
U.S. corporations found that total liability costs comprised 0.255% of total revenue or 25.5 


” James S. Kakalik& Nicholas M. Pace, Costs and Compensation Paid in Tort Litigation 36 ( RAND 1986). 
” Id. 

” Marc Galanter, Real World Torts: An Anlidofe to Anecdote, 55 U. Md. L, Kev. 1093, 1 141 A2 (1996). 

'' .1. Roberl Hunter, Product Id ability Insurance Experience 1984-1993: A Report of the Insurance Group of 
the Consumer Federation of America (1995) ( Exhibit A, col. N). 
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cents of every $100 dollar's of revenue. The National Association of Insurance 
Commissioners similarly found that liability costs constituted 0.16% of retail sales in 
1995.’' 


D. The Failure to Account for the Benefits of the Tort System 

"While clearly getting the costs of the system wrong, the Ton Cost Reports do not 
even bother addressing the benefits of the tort system. While difficult to quantify, such 
benefits undoubtedly exist and are widely recognized. 

American products thrive in international markets in part because of their reputation 
for quality and safety. That reputation is a consequence of many factors, including the 
legal environment in w’hich American companies operate. That environment includes the 
deterrent effect of the American tort system. The system discourages negligent behavior 
and filters out unsafe products. Conservative law'-and-economics scholar and federal 
appellate Judge Richard Posner has noted that although “there has been little systematic 
study of the detement effects of tort law, . . . w'hat empirical evidence there is indicates that 
tort law- likewise deters.”"'" 

Automobile Safety. Automobile safety is especially important because of the 
number of automobile accidents and the dominance of automobile cases in the tort system. 
Consumers have clearly seen tort-related safety benefits in the automobile industry. The 
tort system, coupled w'ith consumer safety efforts and increased regulation, has led to the 
w'ithdrawal of unsafe cars, such as the Corvair, and to the development, and subsequent 
improvement, of new safety devices. 

In analyzing the impact ofproducts liability on automobile safety, John D. Graham 
of Harvard University found that, while liability w'as not the sole factor leading to safety 
improvements in cars, it may act as a catalyst and quicken the process “and sometimes 
result in more rapid safety improvements than would occur in the absence of liability.’”' 
Graham notes, for instance, that “the installation of rear-seat shoulder belts and the 
phaseout of belt tension relievers may have been hastened by liability considerations.’”® 
Liability risk may have been enough to spark safety improvements even when other 
important factors, such as consumer demand, regulation, and professional responsibility. 


” Daniel J. ('apra, “An Accident and aDream”: Misinfonnation, Misstatement, and Misunderstandings About 
Ihe Civil Justice System 6 (.Tan. 29, 1999) ( An independenl study prepared for the New York State Bar 
Association). 

Landes & Posner, supra note 12, atlO. 

"" John I). Graham, Product Liability and Motor Vehicle Safety, in Peter W. Huber & Robert h. I.itan, eds.. 
The Liability Maze: The Impact of Liability Law on Safety and Innovation 1 19, 181 (Brookings Inst. 1991). 


Id. at 181. 
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were not on their own sufficient/® Graham documents that liability considerations were 
a sufficient condition or a contributing factor to at least fourteen important auto safety 
improvements, including inadvertent vehicle movement, fuel tank design, occupant 
restraints, and all-ten'ain vehicle restrictions/ " 

Graham also finds that liability concerns do not impose an undue financial burden 
on manufacturers. The cost of liability was not all that important to industry': “The direct 
financial costs of liability are usually a relatively minor factor, at least Ifom the perspective 
of large manufacturers.”'*' Manufacturers are much more fearful of the adverse publicity 
that accompanies product liability suits, which may lessen consumer demand for unsafe 
products.'*® 

Other Industries. The chemical industry has made significant safety improvements 
as a result of liability exposure.® * MIT scholars Nicholas A. Ashford and Robert F. Stone 
found that the tort system has not only stimulated the development of safer products and 
processes, but also credit it with spurring significant technological innovations that have 
resulted in the reduction of chemical hazards."*** Ashford and Stone conclude that the 
reforms suggested by traditional tort reformers are misplaced. In the chemical industry, 
recoveries should be made easier not more difficult. 

[T]he recent demands for widespread tort reform, while directing attention 
to dissatisfaction with the tort system, tend to miss their mark, since 
significant under deterrence in the system already exists. Thus proposals 
that damage awards be capped, that limitations be placed on pain and 
suffering and punitive damages, and that stricter evidence be required for 
recovery should be rejected. On the contrary’, the revisions of the tort 
system should include relaxing the evidentiary requirements for recovery, 
shifting the basis of recovery’ to subclinical effects of chemicals, and 
establishing clear causes of action where evidence of exposure exists in the 
absence of manifest disease.'*® 


“ Id. 

■"Id. at 1X2. 

" Id. at 181, 182. 

See Nicholas A. Ashford & Robert F. Stone, Liability, Imiovation, and Safety in the Chemieal Indnstry, in 
Ilnber & Litan, snpra note .37, at 367. 

®® Id. at 368. 

“Gd. at419. 
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Another scholar, Rollin B. Johnson of Harvard University, argues that the cun'ent 
liability system may provide incentives for safety and innovation, and that attempts to 
change the system may do more harm than good: 

It would be difficult to argue that the uncertainty and 
unpredictabi lity of the tort system does not affect business planning to some 
degree. And some risk-averse companies may decide to abandon certain 
lines of research and development because of concern over liability, leaving 
those areas open to foreign competitors. But such actions arguably increase 
the average safety of products, while preserving opportunities for American 
competitors wi I ling to assume the risk and creating incentives for producers 
to innovate to make alternative and even safer products. 

On the whole, it is difficult to evaluate the magnitude of the 
disadvantages of the present system and even more difficult to weigh them 
against the advantages of the deterrence they provide against the 
introduction of truly hazardous products. Furthermore, the possibility of an 
occasional “excessive” award may provide greater deterrent value at lower 
net cost to society than universally applicable regulations do. . . . The 
liability system might benefit from some fine-tuning to make the system 
more responsive, less expensive, and more equitable. But such attempts 
may actually make it less effective.^*’ 

Johnson concludes, “The claim that the product liability system unduly compromises the 
chemical industry is not well supported by the evidence.”^' 

Experience in the pharmaceutical industry accords with these conclusions."** 
Pharmaceutical company attorneys credit the product liability system with providing a 
deterrent which has. in turn, led to safety improvements. One company attorney 
interviewed regarded the liability crisis as largely a m^th. 

“For certain classes of drugs, liability concerns have probably led to safer 
products, in conjunction with FDA requirements. ... I personally don't 
think that the litigation threat is that serious except for DES-type products 
where potentially significant risks are discovered well after the drug has 
been inh'oduced. 1 believe— though it’s heretical— that the liability crisis is 
largely a myth when one looks at the available information such as the 
actual number of cases.”® 


Roilin B. J olinson, i'lic Impact of Liability on Innovation in the Chemical Industiy', in Huber & Litan supra 
note 37, at 450. 

" Id. at 452. 

‘'® Judith P. Swazey, Prescription Dmg Safety and Product Liability, in Huber & Litan, supra note 3 7, at 29 1 . 
® Id. at 297. 
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T ellingly, this industry attorney concluded that tort reform proposals go way beyond what 
may be needed to fix the system. “Other than DES-tj'pe cases, the tort system for drug 
product liability ‘ain’t broke, ’ and the tort reform proposals go way beyond what is needed 
to fix it.”’’" Another products liability attorney working for a pharmaceutical company 
agreed, “Overall, I think liability has had a deterrent effect for industry with I'espect to drag 
safety; safety has been improved as a result of causes of action under negligence.’’®' 

Risk Managers Agree That Tort Law Deters. Risk managers should have a useful 
perspective on whether or not tort law deters. They are responsible for reducing liability 
exposure for companies, associations, governments, and other organizations. In an effort 
to determine whether tort law' deters, the late Professor Gary Schwartz of UCLA Law 
School interviewed risk managers for several public agencies in California, including 
managers from a city, the state motor vehicle department, and the UCLA Medical Center. 
He asked them about the impact of liability on their safety efforts, or whether the impetus 
to improve safety was simply a desire to do the right thing. He found that “[a]ll of them 
emphasized that their efforts were due to the combination of both. A risk manager starts 
w'ith the idea that accident avoidance is a good for its own sake. But the prospect of tort 
liability provides an important reinforcement as well as an essential way to sell the risk 
manager’s proposals to others in the organization.’’”® In fact, this need to sell to others in 
an organization itself can be a function of the search for cost savings. As one Los Angeles 
city manager explained to Schwartz, “officials are not much affected by abstract appeals 
to safety. Indeed, funding w'ill generally be denied ‘unless w'e can tie it in to cost savings 
for the City.”’®® Schw'artz found that one risk manager started his job with considerable 
skepticism over w'hether the tort system effectively deterred, but his Job experiences led 
him to believe that “tort liability exerts a significant influence.”®® 

Similar results tvere obtained in a survey of risk managers for major corporations 
by the business-oriented Conference Board, w'hich “found not only significant safety 
improvements on account of products liability, but also that the negative effects of products 
liability were not substantial.””® The survey noted that, of 232 major corporations, 
concerns about products liability encouraged approximately twenty-two percent to improve 
manufacturing procedures, thirty-two percent to improve the safety design of products, and 


“Id. 

”” Gary Schwartz, Reality in the bconomic Analysis of fort Law: Does t ort Law Really Deter?, 42 UCLA 
I,. Rev. .i77, 415-416 (1994). 

” Id. at 416 n. 196. 

Id. at 4 1 6. 

“Id. at 409. 
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thirty-seven percent to improve labeling.”^'’ The appearance of the first suiv'ey, which 
countered tort reformers’ arguments that the liability system was ruining American 
businesses, prompted a second survey of 2,000 corporate CEOs, a third of whom, despite 
decrying the anticipated effects of the tort system and having a self-interest in promoting 
tort reform, admitted that they had improved the safety of products and nearly one-half of 
whom improved their product warnings.’ ' 

Schwartz himself attempted a cost-benefit analysis of tort liability, focusing on the 
medical malpractice system. By comparing the cost of medical malpractice insurance and 
the estimated cost of practice changes due to liability, with the Harvard study estimate that 
the malpractice system reduces medical injuries by eleven percent and the number of 
medically negligent injuries by twenty-nine percent. Schwartz concluded. 

Given the $130 billion total for actual medical injuries in 1984, the 
malpractice system can be understood as having reduced the cost of injuries 
by $19.5 billion. Since this estimated safety benefit is considerably higher 
that the $15 billion estimated costs of the medical malpractice regime, that 
regime seems to have been cost justified.’* 

The empirical evidence thus demonstrates substantial benefits that outweigh the 
costs that may legitimately be charged to the tort system. A sober, business-oriented 
magazine published abroad voices envy of the American system. The Economist has 
observ'ed: 

So much fury is leveled at litigation in America that the merits of its civil 
justice system are often forgotten. Unlike in Britain, almost anyone can 
uphold his rights in the courts. That means redress for consumers against 
unscrupulous firms and protection for voters against unaccountable public 
officials. Neither should be sacrificed lightly.’® 

E. The Tort Cost Reports Fail to Reconcile Their Inflated Estimates of the Tort 
System’s Costs tvith More Sober Estimates 

It takes no economic training to recognize that the Tort Cost Reports failure to 
account for the benefits of the tort system is questionable. But even on the incredible 
assumption that one can focus only on costs, the Tort Cost Reports fail to test the figures 
most essential to their analysis, their estimates of the cost of the tort system. In particular. 


“ Id. at 408-09. 

” Id. at 409. 

Id. at 440. 

rhc Way I'liosc Crazy Americans Do It, The hconomist, Jan. 14, 1995, at 29 (British cd.). 
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they fail to explain why their figures differ so drastically from figures used by more neuhal 
obseiwers. 

Reconciling the Ton Cost Reports ’ figures with one notable study of the tort system 
is especially important. In 1986 the RAND’s Institute for Civil Justice published amore 
refined estimate of national tort system costs. Unlike the Tort Cost Reports, the RAND 
researchers actually studied tort litigation payments. And they used two complementary 
methods to estimate tort litigation payments. One method rested on insurance industry 
data; the other on individual lawsuit surv^ey data.'" The researchers, Kakalik and Pace, 
noted that the two different methods of estimation of litigation payments yielded similar 
results. Excluding automobile torts, nationwide in 1985, they estimated the total 
compensation paid in all tort claims with and without lawsuits to be $ 1 7.4 billion in 1 984 
dollars.'’’ The RAND researchers estimated national expenditures for tort litigation in 1 985 
to be $29 to $36 billion. One of the Tort Cost Reports estimates of tort expenditures for 
1985 is $83.7 billion,'’’ approximately three times the methodologically more precise 
RAND estimate. 

Why the vastly different estimates? The Tort Cost Reports took into account no 
actual aspects of tort litigation; they look only to external measures of costs, such as 
insurance payments. The basic flaws in this methodology are described above. In contrast, 
the RAND study actually studied the tort system. 

Furtheimore, the RAND study reveals what the Tort Cost Reports mask-of the total 
expenditures in the tort system, a large fraction constitute reimbursement for losses, not 
tine economic costs. Well over half the amounts ti-ansfen-ed, 56 percent, constitute 
payments to injured victims."* The true costs of the tort system, are a small fraction of the 
Tort Cost Reports estimates and likely are outweighed by the benefits the Tort Cost 
Reports ignore. 


III. Uncertain Effect of Reallocating Attorney Fees; Loser Pay Rules 

To the extent, H.R. 4430 builds on the theme of a losing party having to pay 
attorney fees, Congress should know about how such lules have fared in the past in the 
United States. 


“ Id. at 35. 

Kakalik & Pace, supra note 3 1, at 36 (Table 3.5). 

“ Kakalik & Pace, supra note 3 1 . 

® Tillinghast-Towers Perrin, supra note 24, at Appendix la, p. 1 . 
“ Kakalik & Pace, supra note 31, at 70. 
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A. U.S. Experience with Fee-Shifting 

Florida. In an earlier period of purported tort crisis, the Florida legislature was 
persuaded to adopt (but later repeal) fee-shifting in medical malpractice cases. Economists 
Edward Snyder and James Hughes studied cases disposed of before, during, and after 
applying fee-shifting to Florida medical malpractice cases in the 1970s and 1980s.® The 
studies covered about ten years of medical malpractice cases and include over 25,000 
cases. The samples included substantial numbers of cases (about 50%) subject to the fee- 
shifting rule and substantial number of cases not subject to the fee-shifting rule. The 
authors found several interesting effects, including that the average settlement was higher 
and the average defense cost w'as higher under the fee-shifting rule.'’'^ But perhaps of 
greater immediate interest is the fate of the legislative experiment with fee-shifting. Itw'as 
“the Florida Medical Association, which had backed the adoption of the English [fee- 
shifting] Rule, that ultimately sought its repeal, partly because of early cases aw'arding the 
full contingency fee percentage to the plaintiff as the fee shift, and partly because the 
defendants came to realize the difficulty in collecting the shifted fee when the plaintiff had 
no resources from w'hich to pay it.”® 

Alaska. With certain exceptions and limitations, Alaska's Civil Rule 82 entitles a 
prevailing party to partial compensation for attorney's fees from the loser.^* Tn 1 994, the 
Alaska Judicial Council studied the effect of Rule 82. The study yielded no firm 
conclusions about the effect of fee-shifting on filings. The rate of tort filings in Alaska did 
not seem materially different from those in states without fee-shifting.® In Alaska’s largest 
population center, Anchorage, the Judicial Council found a higher rate of tort cases going 
to trial, but it is not clear that this increase was attributable to fee-shifting. 


Edward A. Snyder & James W. Hughes, The English Rule for Allocating Legat Costs: Evidence Confronts 
Theoiy, 6 J.L, Econ. &Org. 345 ( t990) [hereinafter Snyder & Hughes, t he English Rule]; James W. Hughes 
& Edward A. Snyder, Litigation and Settlement Under the English and American Rules: Theory and 
Evidence, 38 J.L. & Econ. 225 (1995) [hereinafter Hughes & Snyder, Litigation and Settlement]. 

“ Hughes & Snyder, Litigation and Settlement, supra note 65, at 243-44. 

” Kritzer, supra note 4, at 1950, discussing Snyder & Hughes, The English Rule, supra note 65, at 356. 

“ Alaska Civ. R. 82 (2002). 

® Stisanne Di Pietro et ah, Alaska Judicial Council, Alaska's English Rule Attorney's Eee Shifting in Civil 
Cases (1995) [hereinafter Alaska's English Rule]; Susaime Di Pietro, The English Rule at Work in Alaska, 
80 Judicalure 88(1 996). 

Alaska's English Rule, supra note 69, at 138 (litiding lhal the rule “seldom plays a signilicanl role in civil 
litigation’"). 



32 


The Alaska experience revealed some surprises. As summarized by Professor 
Herbert Kritzer: 

One surprising finding was that fee awards were made in only about 
one-half of the state cases surweyed and one-quarter of the federal diversity 
cases where they were autbor-izedby Rule 82. A partial explanation for this 
infrequency might have been the existence of post-judgment settlements in 
which the prevailing party agreed to forego a fee award in return for the 
losing party's agreement not to file an appeal. A second surprise was that 
only a small portion of fee awards came in tort cases.” 

The Alaska study also explored the effect of Rule 82 on filing rates, settlements, 
and litigation by interviewing attorneys and Judges, which provided information on the 
perceptions of these actors. The interviews yielded some surprising results. For example, 
as summarized by Kritzer, “only thirty-five percent of the attorneys could recall even a 
single instance in which Rule 82 played a significant role in a prospective client's decision 
not to file a suit or assert a claim.”’" This effect may be consistent with Florida’s aborted 
experiment with fee-shifting. Many individuals are not sufficiently wealthy to make them 
worth pursuing for fees after a loss. And a court is unlikely to make a substantial fee- 
shifting award against individuals of modest means. So the downside when such a person 
brings an unsuccessful lawsuit may not be materially affected by the risk of having to pay 
attorney fees. If the “average” plaintiff is not amenable to a fee-shifting awar'd, and the 
average defendant is, the effect of fee-shifting is likely to be to increase costs to the very 
defendants sought to be assisted by the fee-shifting rule. Rather than having the plaintiffs 
attorney’s fee come out of the plaintiff’s recovery, the fee is an added cost for the 
defendant. This effect is consistent with one Alaska defense attorney’s comment, "It's just 
an extra ten percent added to the amount my client will pay in the end."”’ 

Each interviewed Alaska attorney was asked whether Rule 82 affected their 
settlement strategy in two recent cases. Only about one-third reported an effect on 
settlement strategy. Rule 82 increased the value of plaintiffs claim when only damages 
was at issue and liability was clear. To the defendants, the Rule sometimes increased 
plaintiff’s claim beyond the face amount of the insurance policy. .A plaintiffs attorney 
recalled several instances in which clients with strong claims settled for less than the value 


" Kritzer, supra note 4, at 19.S1 (footnotes omitted). 
” Id. at 1952. 

” Alaska's English Rule, supra note 69, at 1 10-1 1 . 
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of their claims due to Rule 82 concerns. '^ Defense lawyers believed that the threat of a 
Rule 82 induced plaintiffs with weak cases to accept early settlement offersJ" 

The key to Rule 82's effect thus seem to be plaintiff assets and perceived strength 
of claims. Attorneys believed that Rule 82 enhanced their positions when their clients had 
strong cases; but the dominance of low-asset plaintiffs may have produced a net diminution 
in defendants' positions. 

Federal Civil Rights Cases. One empirical study assessed modern experience with 

Congress changing statutory incentives in an important, widely used, civil rights law. In 
1976 Congress enacted the Civil Rights Attorneys Fees Aw'ard Act." It provided for 
attorney fees for the prevailing party in cases brought under section 1983, section 1981 and 
other non-Title VII federal civil rights statutes. Experience wdth the effect of the statute 
suggests congressional humility in forecasting the effect of tinkering with attorney fees. At 
the time of the 1976 Act’s adoption, some feared that it w'ould lead to a flood of new civil 
rights claims. Indeed, some observers, including Supreme Court justices, pronounced that 
the fee-shifting statute led to many new claims. 

Yet the available evidence does not support the theory that enactment of the fee- 
shifting statute opened the floodgates. As Figure 1 show's, after enactment of the fee- 
shifting statute the rate of grow'th in nonprisoner civil rights cases looks little different from 
the rate of growth in all other federal civil cases. In most years civil rights filings increased 
at a slower rate than other filings. In total, from 1975 to 1984, other filings increased 125% 
and civil rights filings covered by the fee-shifting statute increased only 94%, a relative 
decline of 31%. The feared flood of litigation never occurred. Changes in section 1983 
doctrine and constitutional law during the relevant period led us to conclude that the 
decline probably is not attiabutable to a legal climate that became substantially less 
hospitable to civil rights claims during the period studied.'® 


" Id. aim. 

" Id. at 112-1.3. 

Theodore Eisenberg & Stewart Sehwab, Explaitiiiig Constitutional Tort Litigation: The Influence of the 
Attorney Fees Statute and the Government as Defendant, 73 Cornell t.. Rev. 7 1 9 i 1 9Sk). The discussion of 
civil rights eases is based on my prior congressional testimony, “Civil Rights Act of 1 990: Hearings on H.R. 
4000 Before a .loint House Comm, on Education and Labor and the .ludiciaiy',” 101st Cong. 2d Sess. (March 
13, 1990). 

"42 LI.S.C. § 1988. 

Theodore Eisenberg & Stewart Schwab, The Reality ofConslitutional Tort Litigation, 72 Cornell t.. Rev. 
641 (1987). 
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Cml Rights FHings Grov^th After 
Enactment of A Fee Shifting Statute 


20 
16 
12 
8 
4 
0 
-4 
= 8 
-12 


78 77 78 79 80 81 82 83 84 

Year 

■ Civil Rights Filings ' All Other Filings *■ Difference 

Saurce: Acmirsistrative Qffica Data 
Other Civil Rights Category 

Figure 1 


Rate of Carowth 1%) 


B. Rule 68-Like Proposals 

Under the existing version of Rule 68, parties can put the opposing party at risk for 
certain costs by making a formal settlement offer. As I understand proposed H.R. 4430, 
attorneys’ fees would effectively be added to these costs. Preliminarily, such a fee-shifting 
rule might be expected to generate effects similar to loser-pays type fee-shifting discussed 
above. Judgment-proof plaintiffs cannot be expected to pay fees, and judges are unlikely 
to order them to do so. Business plaintiffs and defendants, on the other hand, as experience 
with attorney fee-shifting in Florida and Alaska suggests, may well be ordered to pay fees 
when their opponents prevail. The net effect may be precisely the kind of 
counterrevolution observ'ed in the Florida medical malpractice experiment. 

Although quite tentative, experimental evidence confirms this as a likely effect. 
Professor Kritzer reports that two studies have examined the potential impact of attorney 
fee-shifting in the context of settlement offers under Rule 68.'^ Both studies include an 


Kritzer, supra note 4, at 1958. The studies are summarized in Thomas D. Rowe, Jr. & David A. Anderson, 
P.mpirical Researcli on ilie Success orSelilemeni Devices, in Dispuie Resolution: Bridging iiie Seiilemeni 
Gap (David A. Anderson cd., 1996). The studies arc: Thomas D. Rowe, Jr. & Neil Vidmar, Hmpirical 
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attorney fee-shifting rule into offers of settlement such as Rule 68. Both studies suggest 
that such a rule increased the maximum amount that defendants are willing to pay and 
decreased the minimum amount that plaintiffs were willing to accept. In the real world, 
with fewer than plaintiffs than defendants fearful of attorney fee awards, one might expect 
the defendant increases to hold firm, while the plaintiff decreases might be more likely not 
to be realized. 


IV. The Effect of Fee-Shifting Under Rule 11 

The 1983 version of the Federal Rules of Civil Procedure included a fee-shifting 
element. Rule 1 1 provided that lawyers who filed cases or motions that were too weak 
could be sanctioned by the court.*'' The sanction was commonly calculated to include fees 
incurred by the opposing party to respond to the weak case or motion. The sanction 
amount was payable to the aggrieved party. A congress considering fee-shifting and Rule 
11 should be aware of how the 1983 rule functioned. The 1983 version of Rule 11 was 
“very controversial”*' and was modified in 1993 to eliminate the fee-shifting component. 

Given the tort reform focus of these hearings, perhaps most important is the actual 
operation of the pre-1993 Rule 11. A principal concern about the Rule was its 
disproportionate effect on civil rights cases. Table 2 is based on a leading study of Rule 
1 1 by Professor Marshall et al.*‘ The table shows the four types of cases that account for 
the largest number of civil cases filed in federal court (excluding prisoner petitions and 
government collection cases). It shows that they also account for the largest share of Rule 
1 1 activity. The researchers found that the most interesting findings related “to the 
frequency of civil rights cases as compared to other types of cases. Although civil rights 
cases made up 11.4% of federal cases filed, our suivey shows that 22.7% of the cases in 
which sanctions had been imposed were civil rights cases.”*’ 


Research on Offers of Settlement: A Preliminarj' Report, Law & Contemp. Probs., Autumn 1988, at 13 and 
David A. Anderson & Thomas D, Rowe, Jr,, Empirical Evidence on Selilemenl Devices: Does Rule 68 
Hncoiiragc Settlement?, 71 Chi. -Kent L. Rev. 519, 520 (1995). 

*" Led. R. Civ. P. 11 (1983 ) (repealed 1993). 

Kril/er, supra note 4, at 1 934. Kritzer reports the following illustrations of this eontroversy: T.awrence M. 
Grosberg, Illusion and Reality in Regulating Lawyer Performance: Rethinking Rule 11,32 Vill. L. Rev. 575 
(1987); Victor 11. Kramer, Viewing Rule 1 1 as a fool to Improve Professional Responsibility, 75 Minn. L. 
Rev. 793 (1991); Judith A. MeMorrow, Rule 11 and Federalizing Lawyer Ethics, 1991 BYU L. Rev. 959 
(1991); Georgene M. Vairo, Rule 1 1 : A Critical Analysis, 118F.R.D. 189 (1989). 

Lawrence C. Marshall et al., The Use and Impact of Rule 1 1, 86 Nw'. U. L, Rev. 943 (1992). 
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Table 2*“ 

Rule 1 1 Actiyitj' by Subject Area of Case 

(Contracts Other Cavil Personal N 

Commercial Rights Tnjuiy 

Rule I 1 sanction imposed 15.9% 18.7% 22.7% 15.1% 251 

Cases filed 23.0% 9£% 11.4'% 19.2% 

Notes. The areas of law included in the table are those with the greatest Rule 11 activity. Subject 
areas are not necessarily exclusive ( i.e. a small number of cases are counted in more than one area of law); 
the base of the percentages in each row' is the 'n' for that row'. 

"Other Commerciaf' combines 'commercial litigation,' antitrust, 'corporations law',' banking law', 
insurance coverage, lender liability, securities, dealership and franchise, copyright, patents, and other 
intellectual property, and trademarks. 

The number of cases filed is computed from data supplied by the Federal .Tudicial Center based on 
data submitted to the Administrative Office (AO) of the United States Courts; in the AO data, only one area 
is designated for each case. In computing percentages, prisoner petitions and government collection cases are 
excluded. 

Of more immediate interest is the disproportionately low rate of sanctions in 
personal injuiy cases. Table 2's second row shows that personal injuiy cases constitute 
19.2% of cases filed but its first row show that they account for only 15.1% of Rule 1 1 
sanctions. Thus, personal injury cases were found to be the subject of abuse at a rate less 
than that present in other civil litigation. A Congress considering reinstating the fee- 
shifting aspect of Rule 1 1 in the name of tort refoim should understand what it will be 
doing. It will be discouraging the civil rights cases disproportionately affected by old Rule 
1 1 in the name of addressing purported “abuse” in an area of la-w', personal injury tort, 
found to have less abuse than other areas of law. 


V. More Certain Abuses that Congress Should Address 

“Tort reform” is somewhat synonymous with rule changes that favor defendants. 
Y et an important source of abuse for both plaintiffs and defendants’ clients is abuse of the 
right to remove a case fi'om state to federal court. Such removal in diversity cases is proper 
when the case could have been brought in federal court. But defendants’ lawyers 
increasingly remove cases with no credible claim to federal jurisdiction. Both anecdotal 
evidence and systematic evidence sbongly suggest that defendants are increasingly abusing 
the removal process. Wrongful removal increases costs to plaintiffs and defendants, and 


Fable 2 is based on id. Fable 9, at 965. 



37 


delays proceedings while simultaneously increasing fees to defendants' counsel for acts 
that generate deadweight economic losses to the system. 

A. Documented Litigation Abuse: Instances of Abusive Defendant Removals 

1. Smith V. Life Insurance Company of Georgia 

At the anecdotal level are some genuine horror stories. Consider the case of John 
Smith et al. v. Life Insurance Company of Georgia, et al., No. 4:04CV97. N.D. Miss. 
Defendant Life Insurance Company of Georgia has wrongfully removed this case to federal 
court four times. The most recent removal was during the middle of hial in a Mississippi 
state court. 

On March 5, 2002, John Smith, Dorothy Harris, and Dorothy Williams filed suit 
against Life Insurance Company of Georgia (“Life of Georgia"), and its agents Willie 
Thomas Taylor, Jr., Billy Franklin Taylor, and Weldon Poole in the Circuit Court of 
Sunflower County, Mississippi. Plaintiffs asserted claims for relief under Mississippi law 
based on illegal conduct by Life of Georgia and its agents in the sale of insurance policies. 
All of the plaintiffs in the case and the agent defendants were citizens of Mississippi, 
thereby defeating federal diversity jurisdiction. See 28 U.S.C. § 1332. 

Despite the absence of federal diversityjurisdiction. Life of Georgia, by August 1 1 , 
2003, had WTongfully removed the case three times on w'hat the dishict judge found to be 
essentially the same grounds. The Court specifically found that “Defendants are filing 
notice of removal for a third time upon essentially the same grounds that this Court . . . 
previously rejected.” Order for Summary Remand, No. 4:03CV330, N.D. Miss., Aug. 1 1, 
2003. (Emphasis added). 

Not content w'ith three wrongful removals, in Febiuaiy, 2004, Life of Georgia 
engaged in further maneuvers to delay the case. It moved to sever the claims of plaintiffs 
Harris and Williams If om those of plaintiff Smith based on alleged improper) oinder under 
Rule 20. Mysteriously, instead of waiting for the Mississippi state trial judge to rule on its 
severance request. Life of Georgia sought an interlocutory appeal to the Supreme Court of 
Mississippi as to severance of the claims. On April 1. 2004. the Supreme Court of 
Mississippi granted Life of Georgia’s request for an interlocutory appeal and stayed all 
proceedings in the Circuit Court of Sunflower County with respect to the claims of 
plaintiffs Harris and Williams. However, plaintiffs Harris and Williams were not 
immediately severed from the state court case. The Mississippi Supreme Court specifically 
held that the claims of plaintiff Smith were not stayed and should proceed to trial. 

Consistent with the order of the Supreme Court of Mississippi, on April 2, 2004, 
more than two years after the the case’s 2002 filing, trial began in the Circuit Court of 
Sunflower County on Plaintiff Smith’s claims against Life of Georgia. On April 5, 2004, 
w'hile the parties w'ere selecting a juiy in Mississippi state court. Life of Georgia filed a 
notice of removal in the United States District Court for the Northern District of 
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Mississippi, asserting federal jurisdiction based upon diversity of citizenship. This was the 
fourth time Life of Georgia had removed the case: in fact, after Life of Georgia’s third 
attempt to remove the case, District Judge Pepper of the Northern District of Mississippi 
ordered Life of Georgia not to attempt further removals of the case. 

Although the claims of plaintiffs Harris and Williams were not severed from those 
of plaintiff Smith. Life of Georgia’s notice of removal identified the case as being solely 
beht'een plaintiff Smith and Life of Georgia, and omitted any mention of the non-diverse 
agents. On April 6, 2004, counsel for plaintiffs requested an emergency remand. 
Obviously fed up with Life of Georgia’s tactics, the same day, the federal district court 
issued a siia sponte remand order. Order, No. 4:04CV97. N.D. Miss.. April 6, 2004. 
Meanwhile, the tirial judge in the Circuit Court of Sunflower County agreed to hold the 
venire pool in the hope that the state court trial could be salvaged. 

The following day, April 7, 2004, counsel for Life of Georgia filed an “emergency” 
petition for mandamus with the U.S. Court of Appeals for the Fifth Circuit. The Fifth 
Circuit granted Life of Georgia’s petition formandamus, holding that the district court did 
not have authority to issue a sua sponte remand order. The district court subsequently 
entertained full briefing and oral argument on the issue. Two days after briefing and oral 
argument, the district court issued an order remanding the case, noting that it had been 
“taken aback” at Life of Georgia’s aggressive removal tactics. Memorandum Opinion, No. 
4:04CV97, N.D. Miss., May 28, 2004 

Despite the district couii’s consistent rulings and the efforts of the state court judge 
to salvage the trial. Life of Georgia succeeded in derailing the state court trial of the 
plaintiffs. Because of Life of Georgia’s dilatory tactics, the state court judge was forced 
to release the jury venire and plaintiffs are now forced to try to obtain another trial date on 
the state court’s crowded docket. A case filed in 2002 was delayed for well over two years 
by what the federal district court regarded as abuse of the removal removal process. Well 
over tw'o years after filing, and after a state court tirial had been commenced, the proceeding 
was delayed for a fourth time. 

No sane civil justice system can tolerate four wrongful removals in the same case 
without some system for presumptively sanctioning such behavior. 

2. Willis V. Life Insurance Company of Georgia 

In Lucy Evon Willis et al. v. Life Insurance Company of Georgia, No. 4:02CV65, 
2002 WL 32397242 (N.D.Miss. Apr. 24, 2002), the federal district court remanded a case 
that had been wrongfully removed fttrice. The second removal was not based on any 
document filed in the removed case but on an exaggerated reading of a letter relating to 
another case. The most plausible interpretation of the defendant’s behavior was that 
removal was being used as a delaying tactic that pushed the limits of good faith behavior. 
Indeed, the district court found that the letter relied on for the second removal “contains 
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nothing substantially different than the information contained in the complaint.” Id. at *5. 

3. The Defendant that Never Was: ICAROM pic 

Another defendant has repeatedly “creatively” used the removal process by 
removing cases in which it was not even named as a defendant (perhaps to secure 
advantage for fellow insurers who were actual defendants) in state court. In Richard P. 
leyouh. Attorney General ex rel, State of Louisiana v. The American Tobacco Company, 
etal.. No. 97-1174, W.D. La., the district court found that an entity not even named as a 
defendant, ICAROM pic, (foimerly Insurance Company of Ireland) had injected into 
proceedings and was not authorized to remove the action. Since parties rarely voluntarily 
appeal' in court to be sued as defendants, the behavior was highly suspicious. Defendant 
status in the state court action sought to be removed is a fundamental prerequisite to a 
party’s authority to remove. No disagreement exists in the cases on this issue. E.g., 
Chicago. R.I. & P.R. Co. v. Sftide, 346 U.S. 574, 578 (1954); Ballard’s Serv. Center, Inc. 
V. Transue, 865 F.2d 447 ( I st Cir. 1 989) (§ 1446 authorizes removal only by defendants). 

Any doubts about whether ICAROM ’s behavior in removing the action was an 
innocent mistake or a conscious effort to secure procedural advantage fades in light of its 
prior behavior. In Aluminum Company of America v. Admiral Insurance Company, No. 
93-32C (W.D. Wash. 1993) (Rec. Excerpt No. 8 in leyouh, supra), ICAROM’s attempt to 
remove a case to which it was not a party formed the basis for remand to state court. The 
court concluded that “ICAROM lacked standing to file the notice of removal.” Id, at *1. 

ICAROM injected itself into proceedings solely for the purpose of securing 
removal. This was unlikely to have been an innocent mistake. As an insurance company 
that frequently litigates in the United States. ICAROM cannot credibly deny knowledge 
of who may remove cases. It further sh'ains credulity to argue that a sophisticated 
insurance company that participates in the London insurance market is unaware of the 
importance of precisely naming parties. 

B. Systematic Evidence of Increasing Removal Abuse 

Multiple wrongful removals in the same case, sometimes simply to delay trial, and 
removals by entities not even parties to cases appear to be just the tip of the iceberg of 
growing removal abuse. Preliminary results from research for an article by my colleague 
T revor M omson and me, to appear in the Journal cf Empirical Legal Studies, suggest that 
the problem is more widespread and of increasing concern. 

Defendants seem to be increasingly removing cases to federal court for the purpose 
of delay and to increase expense to plaintiffs. The evidence is that federal courts are 
increasingly having to remand removed actions to state court. The net result is a 
deadweight loss to the system-jockeying over where the case should be, and abusing 
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Figure 2. Proportion of Federal Distriet Court Cases Originating as Removals from 
State Court, by Source of Federal Jurisdiction 


mechanisms to choose forum, increases costs without furthering the progress of the 
litigation. 

Summarizing the evidence of increasing removal abuse requires fitting together a 
few facts. First, tort filings are not up in state courts. The National Center for State Courts, 
the best source for information about state court filings, has found that, across 17 states 
from 1 993 to 2002 tort filings have decreased 5%.*“' Across 35 states, tort filings decreased 
4%.®^ Despite the shrinking pool of state-court filings, diversity-based tort removals from 
state to federal court have not noticeably declined. In 1993, 8,128 diversity tort cases 
terminated in federal court that had originated as removals in state court. In 2000, the last 
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full year for which numbers are readily publicly available, the number had held fairly 
steady at 8,030, a decline of about one percent. So a shrinking pool of state court tort cases 
has not resulted in a similarly shrinking pool of removed diversity csaes. Defendants are 
removing about the same number of cases despite shrinking state court tort dockets. As 
Figure 2 shows, the proportion of the federal docket originating via removal cases in 
increasing. In diversity cases, case origination in federal court as the result of a removal 
account for about 30% of the federal docket. 

More importantly, the non-shrinking number of removals is accompanied by an 
increase in federal court remand orders. That is, remand rates are increasing over time. 
Figure 3 shows the increasing remand rate over time. In recent years, more than 20% of 
diversity tort cases removed to federal court have been remanded to state court. Such 
wrongful removal increases the costs to both sides, delays resolution of the matter for both 
sides, and is a deadweight loss to the system. As the anecdotal evidence suggests, some 
of these removals are repetitive and not well-founded. In one district where we have 
checked every removal by inspecting the docket sheets, when plaintiffs seek remand, the 
court finds the removal to have been emoneous in about 80% of the cases. 
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Figure 3. Remand Rate of Diversity Cases Removed to Federal Court 
Tort and Contract 


The systematic and growing abuse of removal suggests an important area of 
litigation reform for this Committee to consider. This abuse is far better documented that 
unsupported assertions of claims of systematic litigation abuse. 
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Mr. Smith. Thank you, Mr. Eisenberg. 

Mr. Schwartz. 

TESTIMONY OF VICTOR E. SCHWARTZ, GENERAL COUNSEL, 
AMERICAN TORT REFORM ASSOCIATION 

Mr. Schwartz. Good morning, Mr. Chairman, Mr. Conyers. I al- 
ways enjoy coming before this Committee. I remember dialogues 
with Mr. Scott, Mr. Watt, Mr. Keller. I’m glad that you’re address- 
ing frivolous lawsuits. 

Frivolous lawsuits are kind of a death by a thousand cuts. Law- 
yers like myself have large clients, but we also have small ones. 
And I remember, about 14 years ago, being called by a little pub 
in Atlantic City by Cathy Burke, and she was getting lawsuits, and 
she claimed they were absolutely baseless. These were so-called 
Dram Shop acts where somebody claimed that they were served 
while they were intoxicated. They went out and had an accident, 
and then they sued her. 

I looked at these cases that she had, and I found that many of 
them were baseless. In one, a person had not even been in her bar. 
The police report showed that. And we were able, under rule 11, 
to have a sanction put against the lawyer who brought the claim. 
But under the weaker rule 11 — that happened later — that would 
not have happened. 

Frivolous claims today have a way of really hurting small busi- 
nesses, and this is why: Some plaintiffs’ lawyers — and it is really 
just some, just like some bad doctors, some bad engineers — under- 
stand how to work this system. So they will make an offer that is 
just under the defense costs. And then the insurer is put in a pre- 
dicament. If he does not settle the case and it goes to court and 
something goes wrong, that insurer can be subject to a bad faith 
claim. If they settle the case, then the costs of insurance — and it 
will, I mean, insurance pays out over time — will go up for that 
small businesses. And there is nothing really left to defend it. 

Rule 11 was weakened, and it was weakened in a very severe 
way. And when it was weakened, as my testimony will show, there 
were studies that said it worked very well. And in the beginning, 
when rule 11 first came in, there were some problems, but they 
were corrected. And rule 11 only applies when a lawsuit is com- 
pletely baseless or when a suit is based not on existing law or any 
reasonable extension of that law. 

So if somebody is moving in a new area of law and it is a reason- 
able extension, the sanctions of rule 11 do not apply at all. There 
are correctives purported to change when judges make the correc- 
tions, but corrections don’t work. The Supreme Court itself and 
Justice Rehnquist has said, when we are dealing with these rules, 
we don’t really have time to look at them. And these changes are 
not really approved by the Supreme Court, particularly this one. 
And then Congress has 7 months to try to correct what the Com- 
mittee on Rules does. 

And Members here, think of how many bills that you’ve worked 
on that were enacted into law in this body in 7 months that didn’t 
deal with a national crisis. So there really is no corrective. 

We’ve had now 11 years to look at the changes, and they aren’t 
very good. And what Mr. Smith’s bill does is deal with these 
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changes in a very good way. First, the changes were to weaken the 
judges’ power to impose sanctions. This restores it. Second, the 
change in the rule allowed a plaintiffs lawyer to play “heads, I win; 
tails, you lose.” They could withdraw the frivolous claim within 21 
days and pay absolutely no penalty. And this has been a dev- 
astating thing because there’s no cost to bring a frivolous claim. 
This is a rule that needs to be addressed. It doesn’t deprive anyone 
of their rights. 

There is a second part to your bill, sir, that is very important 
and that deals with what I call litigation tourists. Litigation tour- 
ists visit certain areas of our country that we do call judicial hell 
holes. And unlike some of the things that the professor referred 
to — and I ask that this be entered in the record, Mr. Chairman. 

Mr. Smith. That will be made a part of the record. 

[The information referred to follows in the Appendix] 

Mr. Schwartz. It is entertaining reading, but it’s also disturbing 
reading. 

These are areas that are magnets for plaintiffs, and the plaintiffs 
are litigation tourists because they have absolutely nothing to do 
with where they are visiting. They go to Madison County. They 
don’t pay taxes there. They don’t live there. They weren’t hurt 
there. They have nothing to do with the place. The only reason 
they’re there is because it’s perceived that the court will give them 
a very favorable ruling. 

What the second part of your bill does wisely is, a person can sue 
where they were hurt, where they lived, the defendant’s principal 
place of business. That’s fair. There’s no reason to shop around and 
go anywhere else. 

You were kind to give my introduction. One thing was it men- 
tioned is that, for 14 years, I have done plaintiffs work. And there 
was a plaintiffs lawyer who is a very well-known plaintiffs lawyer, 
and I will just close with this, who said the following — one of the 
best plaintiffs lawyers of the United States of America, he is not 
practicing any more — he said that “frivolous lawsuits waste peo- 
ple’s time and hurt real victims.” That’s why he has proposed that 
lawyers who bring frivolous lawsuits should face tough mandatory 
sanctions, and that’s exactly what your bill does. And the plaintiffs 
lawyer who said that is named John Edwards. I believe he is now 
a senator from North Carolina. 

Thank you very much for your attention. 

[The prepared statement of Mr. Schwartz follows:] 

Prepared Statement of Victor E. Schwartz 

Mr. Chairman, thank you for inviting me today to share my views regarding 
“Safeguarding Americans from a Legal Culture of Fear: Approaches to Limiting 
Lawsuit Abuse.” There is a dire need for legislation to address this very problem, 
and H.R. 4571, the Lawsuit Abuse Reduction Act of 2004, is a positive step toward 
that goal. 

By way of background, I have been an active participant in the development of 
personal injury or tort law since I served as law clerk to a federal judge in 1965. 
1 was a professor of law and dean at the University of Cincinnati College of Law. 
I practiced law on behalf of injured persons for fourteen years. I also served at the 
U.S. Department of Commerce under both Presidents Ford and Carter, and chaired 
the Federal Inter-Agency Task Force on Insurance and Accident Compensation. For 
the past 25 years, I have been a defense lawyer. I have co-authored the most widely 
used torts casebook in the United States, Prosser, Wade & Schwartz’s Torts (10th 
ed., 2002). 
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I have had a deep interest in improving our civil justice system and currently 
serve as General Counsel to the American Tort Reform Association, on whose behalf 
I am testif 3 dng today. I wish to make clear that the views I am expressing today 
are my own. 


THE PROBLEM OF FRIVOLOUS LAWSUITS 

The expression, “Death by a Thousand Cuts,” fits the problem of frivolous law- 
suits. Most frivolous lawsuits are not high-ticket items, but relatively modest. They 
are brought against small businesses including mom and pop stores, restaurants, 
schools, dry cleaners and hotels. Let’s take an example that occurred to one of my 
clients over a decade ago. The client, who runs a successful Irish pub, called me be- 
cause a barrage of frivolous claims threatened her business. For example, an indi- 
vidual who alleged that he had been served alcoholic beverages when he was al- 
ready inebriated brought a claim against the pub. The individual drove while intoxi- 
cated, and was involved in an automobile accident. He sued the pub. Police records 
showed, however, that he had visited numerous bars. Omitted from the list was my 
client’s place of business. 

Working with the pub’s own lawyer, we were able to get the claim dismissed and 
have the plaintiffs lawyer pay the legal costs generated by the frivolous claim 
brought by his client. Those costs were several thousand dollars. Unfortunately, that 
would not be likely to occur today because, as I will show, the rules against frivolous 
lawsuits have been materially weakened. 

This is what occurs today when a small business is hit with a frivolous claim. The 
defendant contacts a lawyer, usually one supplied by his insurer. The defendant’s 
lawyer would call the plaintiffs lawyer, and suggest that there is proof that the 
plaintiff was never at the client’s establishment. The plaintiffs lawyer could re- 
spond, “Well, I know there is a dispute about this, and I have asked for $50,000, 
but I think we can settle this for about $10,000.” The plaintiffs lawyer realizes that 
the cost to the insurer of defending the case will be more than $10,000. 

The defendant’s insurer is then placed in a dilemma — if it fights the case and a 
judge allows the case to go to a jury, and the jury renders a verdict above policy 
limits, the insurer could be subject to a claim by its insured for wrongful failure to 
settle. On the other hand, if the insurer settles such a case, over time such action 
will cause the defendant’s insurance costs to increase exponentially. Because there 
is currently no swift and sound sanction against frivolous claims, the “death by a 
thousand cuts” will continue. It can destroy a small business. 

The scenario just outlined makes clear why the alleged “screening effect” of the 
contingency fee does not work. In debates, some plaintiffs’ lawyers often say that 
the contingency fee screens out frivolous claims. As plaintiffs’ lawyers have said, 
“Why would a personal injury lawyer bring a claim on a contingency fee, when he 
knows it is baseless; he will not recover any money.” In the real world, this is not 
true. It costs little more than a $100 filing fee and often takes little more time than 
generating a form complaint to begin a lawsuit. Additional defendants, who may 
have nothing to do with the case, can be named at no charge, as in the case of my 
client. It costs much more for a small business to defend against it. The system is 
rigged to allow, in effect, legal extortion. 

THE WEAKENING OF RULE 11: 

UNSOUND POLICY FALLING BETWEEN THE CRACKS OF CORRECTION 

Slightly more than ten years ago, the Federal Rules Advisory Committee, an ex- 
tension of the federal judiciary which has the primary responsibility to formulate 
the Federal Rules of Civil Procedure, announced an amended and weakened Rule 
11. The Advisory Committee recommended weakening the rule despite the result of 
a survey it conducted of federal court judges, those who deal with the problem of 
lawsuit abuse on a day-to-day basis. That survey found that 96% of judges believed 
that the now abandoned version of Rule 11 had not impeded development of the 
law.i Eighty percent found that the prior rule had an overall positive effect and 
should not be changed.^ Three-quarters of those judges surveyed felt that the former 
Rule ll’s benefits in deterring frivolous lawsuits and compensating those victimized 
by such claims justified the use of judicial time.^ The Advisory Committee itself rec- 
ognized that while there was some legitimate criticism of Rule ll’s application, such 


1 Federal Judicial Center, Final Report on Rule 11 to the Advisory Committee on Civil Rules 
of the Judicial Conference of the United States, May 1991. 

2 See id. 

® See id. 
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criticism was “frequently exaggerated or premised on faulty assumptions.”^ The Ad- 
visory Committee has made many sound decisions, but it did not do so when it re- 
vised Rule 11 in 1993. 

There are in place so-called “systems for correction of mistakes,” made by the Fed- 
eral Rules Advisory Committee. The first is that the Advisory Committee decisions 
about rule changes are reviewed by the Supreme Court of the United States. That 
occurred after Rule 11 was weakened. But when the weakened Rule 11 was trans- 
mitted by the Supreme Court to Congress for its consideration. Chief Justice Wil- 
liam Rehnquist included a telling disclaimer: “While the Court is satisfied that the 
required procedures have been observed, this transmittal does not necessarily indi- 
cate that the Court itself would have proposed these amendments in the form sub- 
mitted.”® Justice White warned that the Court’s role in reviewing proposed rules 
is extremely “limited” and that the Court routinely approved the Judicial Con- 
ference’s recommendations “without change and without careful study, as long as 
there is no suggestion that the committee system has not operated with integrity.”® 
Justices Scalia and Thomas went even further, and criticized the proposed amend- 
ment to Rule 11 as “renderfing] the Rule toothless by allowing judges to dispense 
with sanction, by disfavoring compensation for litigation expenses, and by a pro- 
viding a 21-day ‘safe harbor’ [entitling] the party accused of a frivolous filing . . . 
to escape with no sanction at all.”'^ The bottom line is that the Supreme Court cor- 
rective against unsound rule changes did not work in this instance. 

THE FEDERAL RULES ENABLING ACT: 

THE PLACE FOR FINAL CORRECTION MAY NOT WORK 

The Federal Rules Enabling Act of 1938 created a system where Congress dele- 
gated its power to the Federal Rules Advisory Committee to formulate Federal 
Rules of Civil Procedure. Congress has maintained the ultimate authority to change 
proposals from the Federal Rules Advisory Committee. In the mid-1970s, it did so 
with respect to the Federal Rules of Evidence. But with the system established in 
1938, Congress only has seven months to make a “correction.”® Apart from matters 
of urgent national concern, it is rare in 2004 that a bill can be passed by the Con- 
gress within seven months. Often, significant legislation that impacts the courts re- 
quires debate that can span one or more Congresses in order to reach consensus. 
Despite the introduction of legislation in both the House and Senate to delay the 
effective date of the proposed changes to Rule 11, time ran out before Congress 
could act and the revisions went into effect on December 1, 1993.® 

Shortly after the revised Rule 11 took effect, Congress attempted to repeal the 
Federal Rules Advisory Committee’s action to weaken Rule 11. i® By that time, some 
practitioners had already referred to the new Rule 11 as a “toothless tiger.” The 
repeal passed the House. Those opposing the bill, however, felt that there had not 
yet been adequate time to determine the effectiveness of the amended rule in prac- 
tice, 

It is now more than a decade since the Federal Rules Advisory Committee acted 
to weaken Rule 11, and the problem of frivolous claims has only increased. We know 
the consequences that flow from the weakening of the Rule. They are adverse to our 
society. 

Since Rule 11 has been weakened, frivolous claims have led to higher health costs, 
job losses, and an almost total failure of attorney accountability. As officers of the 
court, personal injury lawyers should be accountable to basic, fair standards: they 
should be sanctioned if they abuse the legal system with frivolous claims. 


* Amendments to Federal Rules of Civil Procedure and Forms, 146 F.R.D. 401, 523 (1993). 

®/d. at 401 (1993) (transmittal letter). 

at 505 (Statement of White, J.). 

"^Id. at 507—08 (Scalia, joined by Thomas, J.J., dissenting). 

28 U.S.C. § 2074(a) (providing that the Supreme Court transmits to Congress proposed 
rules by May 1, and that such rules take effect no earlier than December 1 of that year unless 
otherwise provided by law). 

®See H.R. 2979 and S. 1382, 103rd Cong., 1st Sess. (1993). 

Attorney Accountability Act of 1995, H.R. 988, § 4, 104th Cong, 1st Sess. (1995). 

e.g., Cynthia A. Leiferman, The 1993 Rule 11 Amendments: The Transformation of the 
Venomous Viper into the Toothless Tiger, 29 TORT & INS. L. J. (Spring 1994) (concluding that 
“[o]n balance, the changes made appear likely to undermine seriously the deterrent effect of the 
rule”). 

Role No. 207, 104th Cong., 1st Sess. (Mar. 7, 1997) (passed by a recorded vote of 232-193). 
The Senate did not act on H.R. 988. 
i®See H. REP. NO. 104—62, at 33 (dissenting views). 
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SANCTIONS AGAINST FRIVOLOUS CLAIMS WILL NOT IMPEDE JUSTICE 

Some consumer groups have argued that placing sanctions against frivolous 
claims will somehow impede justice and hurt the ordinary consumer. This is simply 
not true. If we look to the words of Rule 11 of the Federal Rules of Civil Procedure 
and congruent state rules, frivolous claims include those “presented for improper 
purpose” or to “harass or cause unnecessary delay or needless increase in the cost 
of litigation.” They also include claims that are not “warranted by existing law” 
or those with an absence of factual or evidentiary basis. But they do not include 
claims based on “nonfrivolous argument[s] for the extension, modification, or rever- 
sal of existing law or the establishment of new law.” This last point is important, 
because certain groups have argued, incorrectly, that sanctions against frivolous 
claims will stifle the growth of law. The very words of Rule 11 allow for growth, 
but not for frivolous extensions of the law. 

WHAT REPRESENTATIVE SMITH’S BILL DOES, AND WHY IT IS SOUND 

Chairman Sensenbrenner, Representative Lamar Smith of Texas has introduced 
a vitally needed bill that restores Rule 11 to its strength and purpose prior to the 
1993 changes. That bill, the Lawsuit Abuse Reduction Act of 2004, H.R. 4671, re- 
verses the 1993 amendments that made sanctions discretionary rather than manda- 
tory. Unfortunately, the 1993 amendments allowed judges to ignore or forget sanc- 
tions. For that reason, irresponsible personal injury lawyers could game the legal 
system: They knew that it would be unlikely that they would have to pay for bring- 
ing frivolous claims. 

The 1993 amendments also allowed unscrupulous plaintiffs’ attorneys to play the 
game, “heads I win and tails you lose.” They could bring a frivolous claim and hope 
that they could succeed in getting an unjust settlement just as I outlined above. But 
if a Rule 11 motion was brought against the personal injury lawyer, they had 21 
days to withdraw their lawsuit without the imposition of any sanction. When the 
1993 amendments weakening Rule 11 were admittedly rubber stamped, as I have 
indicated. Justice Scalia dissented from the process, noting that. 

In my view, those who file frivolous suits and pleadings, should have no ‘safe 
harbor.’ The Rules should be solicitous of the abused (the courts and the oppos- 
ing party), and not of the abuser. Under the revised Rule [11], parties will be 
able to file thoughtless, reckless, and harassing pleadings, secure in the knowl- 
edge that they have nothing to lose: If objection is raised, they can retreat with- 
out penalty. 

Finally, Representative Smith’s proposed legislation wisely reverses the 1993 
amendments to Rule 11 that prohibited money sanctions for discovery abuses. Per- 
haps more than any other abuse that has become worse in the last decade has been 
the rampaging, harassing abuse of discovery. A small or even a large business could 
be devastated by such activity. They are often asked to produce materials that have 
nothing to do with the merits of the case. It is another weapon to force an unfair 
settlement. An example is going on now in Madison County, Illinois. There, a plain- 
tiffs lawyer in an asbestos case is trying to “discover” the names of civil justice or- 
ganizations to which the defendants are affiliated, and how much money is given 
to those organizations. This information has absolutely nothing to do with the case 
before the Madison County court. We desperately need the legal power to stop such 
discovery abuses. 


“Fed. R. Civ. Proc. 11(b)(1). 

15 W. 11(b)(2). 

16/d. 11(b)(4). 

11 /d. Il(b)f2). Some have argued that the manner in which judges implemented the pre-1993 
version of Rule 11 disproportionately impacted civil rights plaintiffs. Even if this was initially 
the case, by 1988, a survey conducted by the Federal Judicial Center as well as other scholar- 
ship demonstrated that courts were construing Rule 11 more favorably to most litigants and 
practitioners, especially civil rights plaintiffs. See Carl Tobias, Reconsidering Rule 11, 46 U. 
MIAMI L. REV. 855, 860-61, 864—65 (1992) (citing Thomas Willging, Deputy Research Director 
of the Federal Judicial Center, Statement at Advisory Committee Meeting, Washington, D.C. 
(May 23, 1991); Elizabeth Wiggins et ah. Rule 11: Final Report to Advisory Committee on Civil 
Rules of the Judicial Conference of the United States, § ID, at 1 (Federal Judicial Ctr. 1991)). 
This led even some critics with “the general impression that Rule ll’s implementation was not 
as problematic as many civil rights plaintiffs and attorneys had contended.” Tobias, supra, at 
864-65 

18 /d. at 508. 
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THE DOMINO EFFECT OF THE MODIFICATIONS IN RULE 11 

If the 1993 weakening of Rule 11 only affected the federal courts, that would he 
bad enough. In that regard, it has had a domino effect on state procedures because 
many states routinely accept modifications to the Federal Rules of Civil Procedure 
and implement them into their state’s law.^® There is some general wisdom to such 
provision, so that state procedural rules will not vary between state and federal 
courts. In this instance, that general wisdom resulted in state courts being unwit- 
tingly led into the same problem that face federal courts — they lacked adequate 
force to stop frivolous claims. 

Hopefully, if Representative Smith’s legislation were enacted into law, it might 
trigger reversals of the 1993 amendments in some states. But a number of states 
may not be covered by that process. For that reason, Representative Smith’s bill cov- 
ers state court decisions that involve interstate commerce. That will assure that 
those state courts use their power to impose sanctions against frivolous claims. This 
aspect of Representative Smith’s bill is needed because if only federal courts receive 
the power to block frivolous claims, much of the lawsuit abuse problem would con- 
tinue unabated. 

FRIVOLOUS CLAIMS SANCTIONS AND LOSER PAYS DISTINGUISHED 

Some have advocated that judges in the United States adopt a “loser pays” sys- 
tem. Under the “loser pays” system, the party who loses must pay the other party’s 
attorney’s fees. There is a great deal of controversy about such a process. Some be- 
lieve that it could chill bringing legitimate lawsuits because plaintiffs would fear 
having to pay very large defense costs. Regardless of the merits of the “loser pays” 
argument, it is important to note that Rule 11 comes into play long before a jury 
is ever impaneled. The decision about whether a claim is frivolous is in the hands 
of a judg:e. As I indicated by quoting the Rule, it only applies when the claim has 
no basis in existing law or any reasonable extension of that law. 

Mr. Chairman, in sum, for the United States economy, the wellbeing of our legal 
system and the preservation of small business, the strength of Rule 11 needs to be 
reinforced now. 

STOPPING LITIGATION TOURISTS FROM VISITING JUDICIAL HELLHOLES 

Apart from dealing with frivolous claims. Representative Smith’s bill addresses a 
major problem in our current national judicial system: forum shopping. Forum shop- 
ping occurs when what I call “litigation tourists” are guided by their attorneys into 
bringing claims in what the American Tort Reform Association (“ATRA”) has called 
“judicial hellholes™.” 

As indicated in ATRA’s Judicial Hellholes Report, which I ask to be made part 
of the record, there are certain jurisdictions in the United States where law is not 
applied even-handedly to all litigants. The words carefully chiseled on the top of the 
Supreme Court, “Equal Justice Under Law,” are ignored in practice. As ATRA’s “Ju- 
dicial Hellholes™” (Report documents, a few courts in the United States consist- 
ently show “a systematic bias against defendants, particularly those located out of 
the state.” Objective observers are remarkably candid about the nature of these 
“Judicial Hellholes™.” For example, some are located in West Virginia. Former 
West Virginia Court Justice and currently plaintiffs lawyer Richard Nealey said 
that when he sat on the Court, 


i^For example, when Minnesota revised its own Rule 11 to conform to the 1993 amendment 
of the federal rule, the state advisory committee commented: 

While Rule 11 has worked fairly well in its current form . . . , the federal rules have been 
amended and create both procedural and substantive differences between state and federal 
court practices. . . . On balance, the Committee believes that the amendment of the Rule 
to conform to its federal counterpart makes the most sense, given this Committee’s long- 
standing preference for minimizing the differences between state and federal practice unless 
compelling local interests or long-entrenched reliance on the state procedure makes chang- 
ing a rule inappropriate. 

Minn. R. Civ. Proc. 11, Advisory Comm. Comments — 2000 Amendments; see also N.D. R. Civ. 
Proc. 1 (“Scope of Rules”), Explanatory Note (“As will become readily apparent from a reading 
of these rules, they are the Federal Rules of Civil Procedure adapted, insofar as practicable, to 
state practice.”) and Rule 11, Explanatory Note (“Rule 11 was revised, effective March 1, 1996, 
in response to the 1993 revision of Rule 11.”); Tenn. R. Civ. Proc. 11, Advisory Comm’n Com- 
ment 1995 (noting that Tennessee amended its Rule 11 to track the 1993 federal revision, de- 
spite the fact that the state had seen not seen widespread abuse of the previous rule). 

20 American Tort Reform Association, “Bringing Justice to Judicial Hellholes 2003” at ix, 
available at <http://www.atra.org/reports/hellholes/report.pdf>. 
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As long as I am allowed to redistribute wealth from out-of-state companies to 
injured state plaintiffs, I shall continue to do so. Not only is my sleep enhanced 
when I give someone else’s money away, hut so is my job security, because the 
in-state plaintiffs, their families and their friends will re-elect me ... It should 
be obvious that the in-state local plaintiff, his witnesses and his friends, can all 
vote for the judge, while the out-of-state defendants cannot be relied upon 
[even] to send a campaign donation.^i 

My friend and very prominent Mississippi plaintiffs lawyer, Dickie Scruggs, did 
not disagree with ATRA’s designation that some places are judicial hellholes. He 
disagreed with what they should be called. 

As he stated. 

What I call the “magic jurisdiction,” . . . [is] where the judiciary is elected with 
verdict money. The trial lawyers have established relationships with the judges 
that are elected; they’re State Court judges; they’re popul[ists]. They’ve got 
large populations of voters who are in on the deal, they’re getting their [piece] 
in many cases. And so, it’s a political force in their jurisdiction, and it’s almost 
impossible to get a fair trial if you’re a defendant in some of these places. The 
plaintiff lawyer walks in there and writes the number on the blackboard, and 
the first juror meets the last one coming out the door with that amount of 
money. . . . These cases are not won in the courtroom. They’re won on the hack 
roads long before the case goes to trial. Any lawyer fresh out of law school can 
walk in there and win the case, so it doesn’t matter what the evidence or law 
is.^^ 

While comedians may make fun of what goes on in these hellholes, they thwart 
the fundamentals of basic justice and fairness. As the ATRA Report documents, the 
hellholes have become a powerful magnet for out-of-state plaintiffs that have abso- 
lutely nothing to do with a local judicial hellhole jurisdiction. The plaintiff was not 
injured in the jurisdiction, he never lived in the jurisdiction and he does not work 
in the jurisdiction. He has absolutely nothing to do with the place. With the guid- 
ance of his plaintiffs attorney, he is a pure “litigation tourist.” The litigation tourist 
is only there to sue. 

Litigation tourists do not help the states that they visit. They pay no taxes, only 
burdening the courts of that state that are paid for by local teixpayers. They delay 
justice to those who live there. 

Fortunately, some states that have been a haven for judicial hellholes, such as 
Mississippi, have recently enacted local legislation to block litigation tourists. If we 
were to wait for state-by-state action on this issue, however, it could be decades be- 
fore — if ever — the situation is properly corrected. Frequently, the plaintiffs’ lawyers 
who bring these out-of-state cases have local and very strong political power to 
thwart even the most basic of reforms that would stop the very worst type of forum 
shopping. 

what Mr. Smith’s bill provides is what is needed: a national solution to end un- 
justifiable forum shopping to “judicial hellholes™”. It does so with equity and jus- 
tice. It allows a plaintiff to file a case where he resides at the time of filing, or 
where he resided at the time of the alleged injury, or the place where circumstances 
giving rise to the injury occurred and also in the defendant’s principal place of busi- 
ness. 

For the welfare of our economy and basic fairness in our legal system, your bill 
to prevent reckless forum shopping should be enacted now. 

I thank you very much for the opportunity to testify today. 

Mr. Smith. Thank you, Mr. Schwartz. You actually used a quote 
that I was planning to use later so thank you for bringing that out. 

Mr. Howard, let me direct my first question to you. You men- 
tioned, both in your written and oral testimony, the role of judges 
when it comes to determining the outcome of frivolous lawsuits. 
You said that judges are required to make decisions of what’s frivo- 
lous, and they should not hesitate to impose penalties when the 
case is frivolous. How much of a problem do we have with attor- 


Richard Nealey, The Product Liability Mess: How Business Can Be Rescued From the Poli- 
tics of State Courts, 462 (1998). 

22 Asbestos for Lunch, Panel Discussion at the Prudential Securities Financial Research and 
Regulatory Conference, (May 9, 2002), in Industry Commentary (Prudential Securities, Inc., 
N.Y., New York) June 11, 2002, at 5. 
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neys who try to game the system? How much of a problem do we 
have with judges who fail to recognize or act on frivolous lawsuits? 

Mr. Howard. Well, there are many responsible attorneys, a great 
majority, I believe, and there are some who game the system in 
ways that I believe are unethical. I think there are few trial judges 
in this country who believe it is their job to do what Justice 
Holmes and Justice Cardoza and the great liberal Justice Roger 
Taney admonished them to do which is to act as gatekeepers 
issuing rulings to give life to the common law principles. 

If the fly b^all gets lost in the sun, it is not sufficient to simply 
read the instruction on assumptions of risk and give it to the jury. 
Because what happens in most cases is there never is a verdict. 
The person settles rather than face the 1 percent chance of the mil- 
lion dollar verdict, in that case for $25,000. 

I believe that judge in that case and in all cases has the duty 
to say, to ask the question, “will my allowing this case to go for- 
ward affect the freedom of other people who want to coach Little 
League in this country,” and to render a ruling that says I hold, 
under the undisputed facts here, that, under the doctrine of as- 
sumption of risk, this either was or was not an assumption of risk. 
And judges are simply not doing that in this country today. 

Mr. Smith. Thank you, Mr. Howard. 

Ms. Harned, you mention in your testimony that in a poll of 
small business owners, that the cost and availability of liability in- 
surance has gone from 13 in 2000 to number two today. You didn’t 
explain why you think that is. Why is that such a growing concern 
among small business owners? And what has happened to cause 
that concern to increase? 

Ms. Harned. I think it is twofold. I think that, as Mr. Howard 
so ably discussed this morning, the fear that is out there really is 
driving everyday decision-making. And also, for the small business 
owner, settlements are a big issue, and if they have not had to set- 
tle a case, they know somebody that has. In addition, they have 
seen their insurance, their liability insurance rates go up. 

In a poll that was conducted recently, we found that about half 
of the small business owners surveyed were either “very concerned” 
or “somewhat concerned” about the possibility of being sued. This 
is something that they really do think about every day. 

Chairman Smith. Thank you, Ms. Harned. 

Mr. Schwartz, in some ways, we already know how the Lawsuit 
Abuse Reduction Act would work because that is the way things 
were largely prior to 1993 when rule 11 was changed. Another rea- 
son we know how well it would work, according to a survey done 
back then, 95 percent of the judges believed that the now-aban- 
doned version of rule 11 had not impeded development of the law, 
but, most importantly, 80 percent found that the prior rule had an 
overall positive effect and should not be changed. 

Given the good experience we had with rule 11 before it was 
changed, given that I would like to see it returned to the point 
where we have a rule 11 as it existed prior to 1993, why was rule 
11 ever changed? And was there a good reason it was ever 
changed? And was there really a focus on and the implications con- 
sidered before it was changed? 
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Mr. Schwartz. Well, I think it was a problem of people dealing 
with yesterday’s newspaper. There had been a problem when rule 
11 was first changed until the bugs got out of it and people knew 
how to use it. And it was, in some instances, used in civil rights 
cases where it should not have been used. I know that your bill 
does not affect civil rights cases. But by the time the Committee 
acted in 1993, the rule was working well. It was not impeding in 
any way development of existing law. But people were dealing with 
the problem from the mid-80’s that had been corrected by the 
judges themselves, and the judges knew that. And that is why, in 
that survey, you had this overwhelming response to the judges say- 
ing that it worked well. 

Now it does not work well because, if somebody files a frivolous 
lawsuit — just think about this: They file a frivolous lawsuit. They 
know it is frivolous. They hope that it will get a settlement. A mo- 
tion is made against them, and they have 21 days just to say, “Oh, 
I’m sorry.” Meanwhile, you have been subject to $5,000, $6,000 in 
legal bills, and so it doesn’t work very well at all. 

Mr. Smith. Thank you, Mr. Schwartz. 

The gentleman from Michigan, Mr. Conyers, is recognized for his 
questions. 

Mr. Conyers. Thank you, Mr. Chairman. 

I appreciate the testimony of all of the witnesses. 

Ms. Harned, everyone on this Committee is very concerned about 
the health of small businesses. I mean, they are the economic back- 
bone of this Country. So we are very interested in what they say 
and what is happening to them and how we can make their eco- 
nomic plight stronger. 

Now, have you ever received a copy of H.R. 4571, the bill that 
is before us today? 

Ms. Harned. I am somewhat familiar with it, yes. 

Mr. Conyers. But you never got a copy of it? 

Ms. Harned. I have received a draft version. 

Mr. Conyers. A draft version. Did you know it was introduced 
exactly 1 week ago? 

Ms. Harned. Yes, I believe so. 

Mr. Conyers. Could I ask Attorney Howard, have you seen H.R. 
4571? 

Mr. Howard. Yes, sir. 

Mr. Conyers. Did you read it? 

Mr. Howard. I did. I couldn’t recite it. 

Mr. Conyers. Well, most of us cannot either, so don’t feel badly 
about that. 

Now, we are honored to have Attorney Schwartz, professor, writ- 
er of law, and I think you’re counsel or one of the leaders in the 
American Tort Reform Association. 

Mr. Schwartz. Yes, sir. I’m general counsel, and I’m testifying 
on their behalf today. 

Mr. Conyers. And we have 50 representative members of ATRA, 
the American Tort Reform Association founded in 1986, and I 
would like to put the names of these multinational corporations 
and national corporations into the record. 

Chairman Smith. Without objection, they will be made a part of 
the record. 
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[The information referred to was not received by the Committee 
at time of press] 

Mr. Conyers. Now, Attorney Schwartz, the tobacco industry isn’t 
mentioned in this list of the 50 representative ATRA membership. 
Is that because they are not a member? 

Mr. Schwartz. Well, those are founding members, sir. 

Mr. Conyers. Yes. 

Mr. Schwartz. Well, they may not have been a founding mem- 
ber, and I think they probably are members, and I don’t have that 
information — I can supply it — as to who, which companies are 
members. 

Mr. Conyers. Well, the ATRA, the sheet that came from your or- 
ganization, said the following are 50 representatives of ATRA’s 
membership. They did not say founding. 

Mr. Schwartz. Okay. 

Mr. Conyers. Why was tobacco left off? 

Mr. Schwartz. I do not know, sir. 

Mr. Conyers. You don’t know. 

Now, we are dealing with these lawsuits that Mr. Howard start- 
ed off with. For so many, the fear of litigation — let me ask you this 
question, Mr. Howard, who files more lawsuits, businesses against 
individuals and consumers or consumers against businesses in 
America? 

Mr. Howard. I believe there is far more business litigation than 
there is tort litigation. 

Mr. Conyers. Thank you very much. 

And do you ever find or any of your reading or organizations find 
any necessity to criticize excessive business litigation, or do you 
find that there is excessive business litigation? 

Mr. Howard. The legal system can be abused by businesses as 
well as individuals. 

Mr. Conyers. But that is not what I asked you, is it? I asked 
if you find a need to criticize excessive business litigation, because 
you are here criticizing excessive consumer citizen litigation. 

Mr. Howard. Well, actually, I am here talking about the effect 
on the culture, and our focus in our coalition has been health care 
and schools, which has not been — which were not areas where the 
businesses are typically involved. 

Mr. Conyers. So, in other words, corporations are free to sue 
everybody’s pants off with the biggest lawyers, but the thing that 
bothers you in the culture is all the little people threatening law- 
suits? 

Mr. Howard. I would not agree with that characterization. 

Mr. Conyers. Would you correct my characterization? 

Mr. Howard. Yes, we believe that the legal system should be 
based on rulings that all can read and see about what’s right and 
reasonable and what is not. We think that, in an open-season type 
litigation philosophy, anyone, whether it is an individual seeking to 
gain an advantage, perhaps someone injured when the doctor didn’t 
make a mistake, as well as by a company, which either may be 
suing or trying to avoid liability when it did something terrible by 
dragging out litigation for 5 years. So, for example, in our coalition, 
we have been advocating the idea of specialized medical health 
courts with neutral experts which, among other things, with a lib- 
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eralized standard of recovery that would allow patients who are in- 
jured by mistakes to recover more quickly and with lower attorneys 
fees. That is one of our principal focuses. 

So again, I would not agree with the characterization that we are 
just trying to eliminate or stop litigation. We are trying to separate 
the wheat from the chaff. 

Mr. Smith. Mr. Coble is recognized for his questions. 

Mr. Coble. Mr. Chairman, I have had to alternate my time be- 
tween Transportation and Judiciary, so I may have to go back to 
transportation. As a result, I missed most of the testimony, but I 
appreciate you all being here. 

I will just make a brief statement, Mr. Chairman. I will not use 
my 5 minutes. 

It appears to me that aggrieved parties who have been injured, 
who have incurred damages to which they did not contribute, 
should be made whole. On the other hand, parties who initiate law- 
suits who have not been injured, who have not suffered damages 
and whose lawsuits involve only nuisance value, I think those mat- 
ters should be examined very carefully. And I believe, Mr. Chair- 
man, that is the purpose of, the purport of your bill. I don’t mean 
to be speaking for you, but that nonetheless is my comment. 

Since I missed most of the testimony, I will not put questions, 
but I will stay as long as I can. 

Thank you, Mr. Chairman. 

Mr. Smith. Thank you Mr. Coble. 

The gentleman from Virginia, Mr. Scott, recognized for his ques- 
tions. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Eisenberg, you indicated some data relating premiums, mal- 
practice premiums, to the awards actually given. Where can we 
find out whether or not the amount of awards, increase in awards, 
was the reason the premiums went up substantially over the last 
couple of years? 

Mr. Eisenberg. I think that is one of the very important ques- 
tions about the tort system, and I believe you could find it out from 
the insurance companies; that is, get their libraries of revenue, 
what comes in from premiums, what comes in from investment in- 
come and try and relate the two. 

Mr. Scott. Do you have that information? 

Mr. Eisenberg. I tried to do that in the 1990’s and could not get 
beyond — the public data about insurance companies’ losses and rev- 
enues is opaque. And in an article I wrote about product liability 
in the early 1990’s, I tried very hard to get behind it, and I 
couldn’t. 

What I do know is, when the insurance industry has been offered 
tort reform in exchange for guaranteed reductions in premiums, 
they rejected the deal. 

Mr. Scott. Mr. Howard, you mentioned teachers hugging stu- 
dents. If you have a sex-abusing teacher, is litigation appropriate? 

Mr. Howard. Of course, and firing the teacher and criminal 
sanctions. 

Mr. Scott. And civil cases? 

Mr. Howard. And a civil case as well. I believe, in conduct like 
that, it depends on the nature of the harm, that the principal, the 
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traditional method of accountability was through the State and its 
criminal process in putting people in jail because it is sometimes 
hard to measure damages. 

Mr. Scott. In terms of a civil suit, how would you know it is friv- 
olous until you have heard the evidence? 

Mr. Howard. You would not. 

Mr. Scott. If the teacher is believed and the child is not be- 
lieved, does that convert it into a frivolous case? 

Mr. Howard. If it turns out that a case has been brought which 
did not have a foundation in fact, but you could not determine that 
until after all of the evidence and such, I believe that is an ex- 
tremely important case for sanctions, not because the claim was 
frivolous, but because it was unfounded. It had no basis in fact. But 
you couldn’t have made that determination at the outset. 

Mr. Scott. If the teacher lied, and the jury believed the teacher’s 
lies, that would convert what was a bona fide case into a frivolous 
case? 

Mr. Howard. Well, you changed the facts on me here. We have 
a court system that — where there will be, in a case like that, a 
finding of facts. And if the facts found, which is the best the justice 
system can be, if the facts found are, there was never a basis for 
the claim, that it was made up, then I believe that is an appro- 
priate case for sanctions. If the facts found are, maybe, there was 
smoke, but there was no fire, then perhaps it is not a case for sanc- 
tions. 

Mr. Scott. No, there is just a conflict in testimony. The child 
says, “I was sexually abused.” The teacher says, “It didn’t happen,” 
and they found for the teacher. 

Mr. Howard. Then it is probably not a case for sanctions. There 
are cases of sexual abuse where it is clear at the end of case that 
there was never any foundation for the claim, and if it were clear 
that there was never any foundation, not just a credibility dif- 
ference, then if it is clear, I think it would be appropriate for sanc- 
tions. If it is not clear, it is not appropriate in my view. 

Mr. Scott. Mr. Schwartz, does this rule apply to frivolous de- 
fenses? 

Mr. Schwartz. Yes, it does, sir. 

Mr. Scott. And how do you — if a case is brought up, inconsistent 
with established law, does that make the case frivolous? Like when 
Brown v. Board of Education was brought, everybody knew what 
the law of the land was. Was that a frivolous case? 

Mr. Schwartz. No, it wasn’t because as 

Mr. Scott. If it had been thrown out, as it was in lower court, 
would it have been frivolous? 

Mr. Schwartz. No, it wouldn’t. And that is why the rule is very, 
very carefully worded about allowing claims that are based on 
some reasonable extension of existing law. I have read the briefs 
in Brown v. Board. Those briefs are very powerful briefs. That case 
took a long, long time to develop. We are not talking about that. 

Mr. Scott. I am running out of time, and I just want to get just 
one other question in. What about defending the partial birth abor- 
tion ban without a health exception? 

Mr. Schwartz. I think that is a matter of controversy, and it is 
not frivolous. The words of rule 11, I hope they are in the record. 
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so we know what we are talking about. We are talking about cases 
that are being presented for improper purposes, such as to harass 
or to cause unnecessary delay. The claims, defenses and other legal 
contentions are not warranted by existing law or by a nonfrivolous 
argument for extension, modification of the law, or the factual con- 
tentions have no evidentiary support. This is a very narrow area, 
sir. 

Mr. Smith. The gentleman’s time has expired. 

Mr. Scott. My time has expired, but that would apply to trying 
to defend the partial birth abortion law when it doesn’t have a 
health exception. 

Mr. Smith. Mr. Schwartz, would you want to respond to that 
very briefly? 

Mr. Schwartz. I think that is a controversial area of law, and 
I don’t think there would be a judge in America that would deem 
that frivolous. 

Mr. Smith. Thank you. 

The gentleman from Ohio, Mr. Chabot, is recognized for his ques- 
tions. 

Mr. Chabot. I thank the Chairman. 

The purpose of this act, of course, is it aims at preventing frivo- 
lous lawsuits that victimize innocent people. Under the act, rep- 
resented parties can be sanctioned, including monetarily, from 
these frivolous lawsuits. And my question is, does this mean that 
clients would be sanctioned for the frivolous legal theories that are 
put forward by their attorneys? So how do you protect the clients 
from their attorneys? Because, oftentimes, it’s going to be the attor- 
ney that would come up with this theory, and is there a chance 
that the plaintiff is victimized? In other words, who would be re- 
sponsible for this? 

Mr. Schwartz. Under rule 11, the attorney is responsible. 

Mr. Chabot. So the plaintiff would essentially be protected? 

Mr. Schwartz. That’s correct. 

Mr. Chabot. Next question, relative to federalism, what this 
does, of course, is it limits where lawsuits can be brought, to a cer- 
tain extent. Would anybody want to comment on federalism here? 

Mr. Eisenberg. I would. In fairness to the bill, I haven’t had a 
chance to sit and contemplate it. It was recently proposed, and I 
only recently looked at it. 

It strikes me as perhaps the most aggressive intrusion on State 
court systems since Reconstruction. It will affect every personal in- 
jury case in State court. It will require State courts to hold hear- 
ings on whether there is interstate commerce and where the most 
appropriate forum is. 

And, I mean, I think it sort of turns federalism on its head. I am 
not aware of such a far-reaching sort of intrusion on State preroga- 
tives, even in recent tort reform proposals. 

Mr. Chabot. I see the other panel members wouldn’t necessarily 
agree with that. 

Mr. Schwartz. We will submit to you an article that was done 
for the Journal of Harvard Law and Public Policy that will outline 
case support that is crystal clear for the measures that are in this 
bill. 
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I don’t want to get into a professor war here. I have great respect 
for the professor. But I think you will find that those cases support 
what is in the bill. 

[The information referred to follows in the Appendix] 

Mr. Eisenberg. I’m not saying it is unlawful. I am saying, as a 
matter of policy, it is a massive intrusion. 

Mr. Chabot. Thank you. 

Excuse me. Under this act, the plaintiff would be able to — to 
bring an action in his location or the principal business where the 
defendant is located. Could you compare that with, under existing 
law, where one can bring cases? 

Mr. Schwartz. That’s a good question. A number of States now 
have — this is — lawyers call it venue. I know there are lawyers on 
this Committee, but some may not know what the word is. Venue 
defines where you can bring a case. 

In many States, you can bring a case where you live, where you 
have been hurt or the defendant’s principal place of business. But 
in some States, that is not true. As long as somebody does business 
in that State — and that can be as much as just selling food — a per- 
son can bring a claim in that State, even though he or she has 
nothing to do with that State. 

And you get to the issue of, why? If you live in Massachusetts, 
and you’re hurt in Massachusetts, why would you bring a case in 
Madison County, Illinois, a place you have never been to? Think 
about it. The only reason would be that you think this is a par- 
ticular place where the words on the top of the Supreme Court, 
“equal justice under law,” may not be applied. And it is not you, 
the injured person, it is your lawyer who is figuring this out. 

And I believe that there is full, complete power under interstate 
commerce to regulate what is this rampant forum shopping that is 
going on in this country right now. And from the point of view of 
the individual State in your State, why would you want somebody 
coming in, using your court system, your State’s tax dollars, for 
somebody who doesn’t live there and has nothing to do with the ju- 
risdiction? I don’t think you would want that. 

Mr. Chabot. I note the yellow light is on, and I yield back the 
balance of my time. 

Mr. Smith. Thank you, Mr. Chabot. 

The gentleman from North Carolina, Mr. Watt, is recognized for 
questions. 

Mr. Watt. Thank you, Mr. Chairman. 

Ms. Harned, you haven’t been asked any questions. You have 
been sitting quietly. You talk about, as one of your four points, a 
situation where you don’t let the facts get in the way. Has your 
foundation bothered to take a look at the facts that have been re- 
cited by Mr. Eisenberg? 

Ms. Harned. I have read Mr. Eisenberg’s testimony, and I’m 
aware of these studies. 

Mr. Watt. I’m not talking about Mr. Eisenberg’s testimony. I’m 
talking about the studies which would be, I presume, the facts that 
might get in the way of some of your conclusions. 

Ms. Harned. I do not want to impugn these studies because 
quite honestly 
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Mr. Watt. Have you read the studies? Has your foundation re- 
viewed the studies? That’s all I am asking now. 

Ms. Harned. We have not. But it is relatively easy to 

Mr. Watt. That’s fine. I just was interested whether you all 
might he interested in letting some facts get in the way. That’s all. 

Mr. Schwartz. 

Mr. Schwartz. Yes, sir, Mr. Watt. 

Mr. Watt. I am especially interested, and I am going to direct 
this question to you because you know you are a fine lawyer and 
you would do 

Mr. Schwartz. Uh-oh, something bad is coming. 

Mr. Watt. No, no, and I think you will deal with this fairly. 
Even though, you know, your testimony is contrary to many of my 
beliefs. I think you do tend to deal with things fairly. 

Have you looked at the language on page 3 of the bill? I’m espe- 
cially fascinated with this section that starts at line 11 and goes 
through line 18, “In any civil action in State court, the court, upon 
motion, shall determine whether, 30 days after the filing of such 
motion, whether the action affects interstate commerce. Such court 
shall make such determination based on an assessment of the cost 
to the interstate economy, including the loss of jobs, were the relief 
requested granted.” 

Now, as a fair plaintiffs lawyer or defense lawyer, for that mat- 
ter, what would it take for you to get ready for a hearing on this 
issue? How would you marshal the facts, having walked into court, 
sued somebody on a tort claim, an automobile accident claim, let’s 
say, and all of a sudden you are having a hearing about the loss 
of jobs and the economy and the impact on interstate — I’m just — 
I’m just fascinated with how you, as a lawyer, would approach mar- 
shalling the facts. What would you do to prepare for that hearing? 

Mr. Schwartz. Well, good question, Mr. Watt. And first and I’ve 
done, as you know, both plaintiff and defense work, and now I’m 
principally doing defense work 

Mr. Watt. Okay. As a defense lawyer, how would you prepare for 
it? As a plaintiff s lawyer, how would you prepare for it? 

Mr. Schwartz. Well, a plaintiffs lawyer doesn’t have to do any- 
thing. The burden of proof is on the defense lawyer. 

Mr. Watt. Okay. Put on your defense hat. Let’s hear what you 
would do to get ready for this. 

Mr. Schwartz. I think that you would have a very, very difficult 
burden to assess the type of findings that would be made here. You 
might be 

Mr. Watt. How would you prepare? 

Mr. Schwartz. I think — I think I would try to find out from in- 
surers some cost of what frivolous claims were in that particular 
jurisdiction. I don’t know, sir. You know that I’m always — I answer 
straight. 

Mr. Watt. That’s why I asked you the question. 

Mr. Schwartz. Whether I could assemble that material, I think 
it would be a very, very difficult job to do it. 

Mr. Watt. It would take a lot of time and drive up the cost of 
this litigation, I presume. 
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Mr. Schwartz. I think it would be a very difficult burden. And 
I think it is going to be an unusual case where this rule were, as 
written, to apply in State courts. 

Mr. Watt. Now, let me just talk about my experience, because, 
I mean, you know, I did a lot of trial work in the 22 years I was 
in the practice of law. 

Mr. Schwartz. Yes, sir. 

Mr. Watt. And I met a lot of defense lawyers on the other side, 
all of whom were on the clock with some insurance company, some 
deep-pocket defendant, who would just love to spend 5 or 6 days 
preparing for this kind of motion, because in a lot of cases, they 
weren’t about to settle a case, even a meritorious case, until they 
had milked every dime out of the defense of that case. 

Now, I take it you have never — honestly now, Mr. Schwartz, you 
know some defense lawyers that have been in that posture, don’t 
you? 

Mr. Schwartz. There are defense lawyers 

Mr. Smith. Mr. Schwartz, after you answer this question, the 
gentleman’s time has expired. But I do want you to answer the 
question. 

Mr. Watt. I want him to answer the question, too, because I 
know he is going to answer it honestly. 

Mr. Smith. The gentleman’s time has expired, but the witness 
will respond to the question. 

Mr. Schwartz. Thank you, Mr. Chairman and Mr. Watt. 

Yes, there are defense lawyers who run up costs. I don’t think 
they would do so here because we are talking about smaller claims. 

Mr. Smith. Thank you. 

Thank you, Mr. Watt. 

The gentleman from Florida, Mr. Keller, is recognized for ques- 
tions. 

Mr. Keller. Well, thank you, Mr. Chairman. I think Ms. Harned 
was really right here, based on my observations, that the biggest 
problems we face are the small suits against the small businesses. 
And I base that as someone who is a litigator my whole life and 
a partner in a litigation firm. I have tried cases of every type and 
against every kind of lawyer, the elite super-highly-paid plaintiffs 
personal injury lawyer, like the John Edwards type, and the guy 
who scrapes by on a few phone calls from the Yellow Pages and 
barely pays his rent. 

I have not seen a lot of the frivolous suits against the elite — by 
the elite personal injury lawyers. They get paid a contingency, and 
they want a big hit, and they don’t bring a lot of frivolous suits, 
frankly. And I will say that, sometimes, a contingency fee is a good 
thing, because it is a key to the courthouse for a lot of people. 

But I have seen a heck of a lot of suits from the low-end lawyers 
against small employers. I am not going to go through a nightmare 
list of things. You heard those. But just to give you a microcosm 
of the problem, first of all, you always hear about tort claims. My 
biggest observation, the most frivolous suits I have ever seen — and 
it is not politically correct to say it, but I am going to say it — is 
in the employment context and so-called civil rights claims. And I’ll 
just give you an example. 



59 


I represented an employer. And a lady, who was a very weak em- 
ployee with frequent absences and poor job performance and an ab- 
rasive personality, didn’t get a promotion. And she filed a big Fed- 
eral lawsuit saying that it was because she is black, and that it 
was age discrimination. Well, and the person who got the pro- 
motion was black and was older than she was. But nevertheless, 
to show that we are going to allow all claims to go forward, the 
judge allowed exhaustive discovery, and after spending $100,000 
and giving this lady her day in court, the suit was thrown out on 
summary judgment. 

The employer won. And what did he win? He paid $100,000. 
Under Civil Rights Attorneys Fee, Provision 42 USC 1988, the case 
law in my jurisdiction, as in most, is, when the employer loses, 
they usually pay the fees. When the employee loses, they don’t. 
And no fees were ruled under rule 11. Courts are reluctant to 
award fees to the prevailing party. This is a big problem, and I 
share your concern with that. So what do we do about this type of 
problem? 

Mr. Schwartz, let me make an observation and ask for your opin- 
ion. I like the loser-pays provision, like they have in England. But 
frankly, one of my concerns, take a med-mal case, when the doctor 
loses, he’s got the money to pay. When the plaintiff loses, they al- 
most never do. So it has not been a big deterrent. 

One of the things we did in Florida to combat that is, when a 
person loses and you also have a finding of frivolousness by the 
judge, the attorney who brought the frivolous suit is required to 
pay half the attorneys’ fees to chill these type of suits from being 
brought. What is your opinion about that sort of approach, requir- 
ing the person bringing the suit to pay half the fees if there is a 
finding of frivolousness? 

Mr. Schwartz. Well, I believe the responsibility is with the offi- 
cer of the court, whether it is a defense attorney who makes a friv- 
olous defense as Mr. Watt was referring to or whether it is a plain- 
tiffs lawyer who is bringing a frivolous claim. And I do distinguish 
in my written testimony between the so-called English rule, the 
loser-pays rule, and frivolous claims. Loser-pays has not been 
something that I think can work well in this country, because it 
ends up exactly, Mr. Keller, as you said, when the loser is the de- 
fendant, he pays. When the loser is the plaintiff, he doesn’t. 

But rule 11 is at a level of seriousness of frivolousness that is 
very, very high. It is very, very important for this Committee to ap- 
preciate that this only comes in when there is absolutely a baseless 
suit, no possible reasonable extension of the law. Judges are reluc- 
tant to apply it. But when they do, it has an effect against the part 
of the bar that you are talking about. It is not John Edwards and 
Dickie Scruggs and Fred Barron. They never bring a frivolous 
claim. It is that marginal claim against a school. It is that mar- 
ginal claim against a restaurant. And by the way, for the record, 
I will be very brief, the National Restaurant Association and its 
400,000 members has endorsed this bill. Those are the people who 
are concerned about these frivolous claims, little businesses. 

Mr. Keller. One of the things we are doing, we are making 
these sanctions mandatory under rule 11. Is there anything else 
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under rule 11 that we could do to strengthen our ability to prevent 
frivolous suits? 

Mr. Schwartz. I think you have done the three most important 
things. You have made it mandatory. You have also gotten rid of 
that very bad provision that lets people withdraw the frivolous 
claim and escape punishment. You also have sanctions against dis- 
covery abuses on either side. 

Mr. Keller. Thank you. Mr. Chairman, I yield back. 

Mr. Smith. Thank you, Mr. Keller. The gentlewoman from Cali- 
fornia, Ms. Waters, is recognized for questions. 

Ms. Waters. Thank you very much, Mr. Chairman. 

I note that Professor Eisenberg’s testimony seems to indicate 
that the cost to the tort system appears to be declining as a per- 
centage of income or sales, not expanding. So there does not appear 
to be any evidence that this problem is getting worse or that any 
action is required. And if that is true, is there anything in these 
tort reform proposals that would require insurance companies to 
lower their insurance premiums to the extent that claims experi- 
ence pools lower because of the changes that are being proposed? 
Where is the evidence that small businesses or anyone else could 
save one dime in premiums if any of these proposals are adopted? 

I guess I would like Mr. Howard to comment on that. And after 
you comment on that. I’d like to get some discussion going on some 
of what I’m reading in the Collapse of the Common Good, some in- 
teresting observations about the problem with discrimination law- 
suits and African-Americans. 

Mr. Howard. Well, to answer your first question, the area that 
we focused on and the only one I can really comment on is health 
care where the verdicts have increased significantly in the last 10 
years and where, obviously, the premiums have also increased. I do 
think it is an important area to understand as to what, you know, 
why the premiums have increased. 

The studies that I’ve seen suggest that it’s partially due to the 
investment environment, but that it’s primarily due to the actu- 
arial reality of the increase in the cost of verdicts and the costs of 
settlements and in the costs of defense. And while it’s also true, as 
Professor Eisenberg suggested, that tort suits have declined some- 
what in the last 10 years, by far the largest component of that has 
been the result of the passage of no-fault insurance laws which was 
a great reform which got many automobile accident cases — which 
is the largest component, out of the 

Ms. Waters. I’m going to interrupt you for a moment. If you 
would hold that for a moment. I’d like Mr. Eisenberg to respond. 
I don’t have the empirical data that he is alluding to. Do you know 
anything about the health care data that he 

Mr. Eisenberg. I guess, there are excellent studies of how the 
medical malpractice system operates. And one of the difficulties of 
basing tort reform on external views of the legal system without 
studying how the legal system operates is that you may get it 
wrong. 

Basically, medical malpractice litigation is one of the best studied 
areas because we have the opportunities, after the fact, for doctors, 
after the fact, to review charts and see whether neutral medical ad- 
judicators found negligence. 
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Almost all of those studies suggest that the medical malpractice 
system in court — maybe there are frivolous cases being filed, but 
when they get to court, the system works quite well. The strongest 
cases are the ones that get the largest settlements. The weakest 
cases are weeded out. 

We have studies from excellent researchers. Professor Farber at 
Princeton, Professor Vidmar at Duke, who really got into the State 
medical systems and found, if anything, the systems were overly 
favorable to defendants. 

Ms. Waters. All right, then I will go back to you, Mr. Howard, 
so that we can get into the second part of your observation on Afri- 
can-Americans and the system. And I guess you are referring to 
discrimination lawsuits in your book? 

Mr. Howard. Well, in my book, I have a section on discrimina- 
tion law in which I discuss, based on other people’s studies — I 
didn’t do the empirical research myself — what is perceived as a 
chilling of relations that were, I think, never great to begin with 
in the workplace between the races. 

And one of the things I address in the book is the prospect that 
the fear of litigation, as it has in health care and in other areas, 
has — has created a kind of invisible barrier that prevents candor 
or impedes candor in the workplace so that it is very hard to have 
mentoring relationships and the like with people in the workplace. 
And all one has to do is go to a workshop that most big companies 
hold, so-called diversity workshops, in which you are trained not to 
say what you really think. 

Ms. Waters. What is the point of this discussion. I’m sorry, as 
it relates to litigation? 

Mr. Howard. Well, the point that I made in my book is that, 
while discrimination laws are obviously incredibly important in the 
society, if we don’t — that perhaps letting one angry person bring a 
claim into court that is very hard to prove and very hard to dis- 
prove has had a counterproductive effect on race relations. That is 
the point. It’s not a point that my group is undertaking, because 
I understand it’s kind of a third rail, and so it’s nothing I ever talk 
about. And indeed the book reviewers never mentioned it, because 
it is a difficult subject to discuss. But I thought it was important 
to put it on the table, and I did so in the book, and so that is what 
I suggest. 

Ms. Waters. Sir, the part that I was able to read did not discuss 
whether or not there are angry people filing lawsuits because of 
this lack of mentoring and this lack of discussion. And I did not 
see any discussion about whether or not there appeared to be valid 
criticisms of those in power who have the possibility to make the 
workplace better, who have the possibility of correcting attitudes in 
the workplace that would not lead to lawsuits. Because most of 
these claims are documented cases of racism and acts that are 
taken that can be proven in court. 

Mr. Howard. Well, I don’t — again, it is not the reason I’m here. 
But I was recently at the Second Circuit Judicial Conference in 
which they had a program on employment cases, and they showed 
the rapid — how much of the docket consists of employment cases. 
And it appeared to be the view of the Federal judges in that con- 
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ference that a great many of those cases were baseless and that 
were using up a lot of their time. 

So I think there are, clearly, valid claims. I don’t think this is 
an area that this bill or this hearing is particularly addressing, be- 
cause it is a very difficult area. But I will just — like I say, again, 
it is very hard to prove and very hard to disprove a claim of unlaw- 
ful discrimination when you only have one person. And that makes 
it a very tricky area of the law to try to manage, because the ulti- 
mate goal is, obviously, to minimize or eliminate discrimination. 
And, you know, and that’s — that’s the important goal here. 

Mr. Smith. Thank you, Ms. Waters. 

The gentleman from Virginia, Mr. Forbes, is recognized for his 
questions. 

Mr. Forbes. Thank you, Mr. Chairman. 

And thank you, ladies and gentlemen, for being here today. 

I had the privilege of practicing law for a number of years before 
I came here, and I can attest to the fact that there are just as 
many bad insurance lawyers as there are plaintiff lawyers. But 
that is really not our issue today. 

And one of the things that I think I could also tell you, my good 
friend and colleague from Virginia, Congressman Scott, could come 
in here today with charts and tell you how, from the time that 
President Bush was sworn into office, the economy went to hell in 
a hand basket and make a case for that. I could come in with 
charts that could tell you how wonderful the economy is doing 
today. 

But if somebody in my district comes to me and their company 
is closed and they are out of business, I can’t just cite those statis- 
tics to them. I have to tell them something to help them. 

Mr. Eisenberg, let me just tell you, just from personal experience, 
and also what I hear from my constituents of some true cases. I’ve 
seen situations where we will have plaintiffs sit on the other side, 
and they will say, “We don’t have a claim, but we think you ought 
to settle with us anyway because the cost of this is going to be 
enormous to you.” That happens in the real world all the time. 

I have doctors that sit through 4 years of litigation when they 
know that they have no claim, but their stomachs turn. Their fami- 
lies worry through that whole process, even though it is a frivolous 
suit, and the jury is out 3 minutes and comes back in with a deci- 
sion in their favor. But they have had 4 years of their lives just 
gone. 

We are getting more and more political suits today where, when 
somebody doesn’t do what you want, they think they can file a suit 
against somebody. And recently, I saw one filed by a lady who just 
had a stroke because somebody didn’t like the political positions 
she has had. A small businessman I saw 2 years ago, he was faced 
with a $300,000 suit, but his litigation costs were going to be 
$500,000. He ended up having to settle, even though everytody ac- 
knowledged, including his lawyers, it was a frivolous suit. It cost 
too much. I could go on and on. 

Mr. Eisenberg, if not this legislation, what do I tell these individ- 
uals when they come to me and they tell me their lives have been 
ruined by frivolous lawsuits? You look in their eyes. These are not 
insurance people. They are not plaintiffs. These are just people that 
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you represent whose lives have been ruined. Do I just cite to them 
the statistics around the country and tell them that everything is 
fine? What do we do if not this legislation? 

Mr. Eisenberg. If you believe, think this legislation will fix the 
truly unscrupulous lawyer from bringing a weak claim and not hid- 
ing somehow, it is a pipe dream. There will always be people who 
abuse the system. 

On the other side, when we had rule 11 studied in Alaska, we 
had approximately 20 percent of the lawyers who said, “We failed 
to bring a meritorious claim that we believed in or failed to assert 
a meritorious defense that we believed in, because of the possibility 
of fee shifting and sanctions.” 

So I don’t have a happy answer for people who are done in by 
the system on either side. It is a balance. It is an awesome burden 
that Members of Congress have to strike. What one hears as the 
motivating force behind the current list is increasingly abusive law- 
suits, an increase in the frivolous numbers. The individual anec- 
dotes cannot get behind that; only large-scale statistics can. 

What I need to hear, if I were a policymaker, is, “You are telling 
me frivolous suits are up and the filings are down, please explain 
that.” 

Mr. Forbes. And for the rest of you on the panel — Mr. Eisenberg 
doesn’t think this legislation will help. To these individuals, they 
are real. They are hurting their lives. They’re, in many cases, de- 
stroying their lives. Do you believe this legislation will help in 
those cases? 

Mr. Schwartz. I think it will help, Mr. Forbes. And it is impor- 
tant right now to put aside the data wars. If there are a million 
claims, and they are all good, there should be a million claims. But 
if there are 10,000 claims and half of them are frivolous, they 
shouldn’t be brought. And your constituencies, and the same State 
as I am, are facing a situation where they have no remedy, where 
there is legal extortion. 

And it is the one, two, tens and hundreds, what happened to 
Cathy Burke up in Atlantic City. So it is not data that says wheth- 
er that person has a problem or not. It is whether that person has 
a problem or not and whether there is some remedy in the law to 
stop it. And that is why this reform is very, very important. 

One other point that has not been made. When the Federal rule 
was changed, automatically the rule was changed in a number of 
States because the States’ procedural laws will mirror changes in 
the Federal law. So there was no hearing, no real thought given 
to it. All of a sudden. State persons didn’t have a weapon to stop 
a totally baseless claim. That needs to be changed. If the law is 
changed, some States will change almost automatically to mirror 
this law. 

Ms. Harned. If I may, I would like to say the thing that makes 
this bill attractive, from my perspective, is that it does level the 
playing field for the small-business owner because it provides them 
legal resources that they do not have right now when these claims 
are brought against them. 

And to your point and the others have made against the studies 
Professor Eisenberg has brought to our attention, all I can tell you 
is what I am hearing from small-business owners every day. And 
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it is not surprising to me that the studies — well, his studies do not 
capture a critical number that I don’t think they can, which is, how 
many of these claims are settled out of court? Those are the folks 
I’m talking to. Those are the statistics that you really can’t get at. 
And one of the main reasons is that, often, these settlements are 
confidential, and they stay confidential, and it is therefore hard to 
measure this. 

I get call after call after call with story after story after story. 
I believe that it is very much a problem today. It is unbelievable 
to me that frivolous lawsuits are not going on. And I do commend 
you all for looking at this legislation. 

Mr. Howard. Very briefly? 

Mr. Smith. Yes. Briefly. 

Mr. Howard. In order to have ethical conduct, you must enforce 
it. And in my experience as a practicing lawyer over the last 30 
years, lawyers have gotten away with more and more, and they are 
pushing the envelope more and more. And judges almost never 
have the willpower to enforce rule 11 sanctions. I think it’s very 
important to have a statement from Congress in the form of this 
bill to reinforce the backbone of judges to enforce ethical behavior. 

Mr. Smith. Thank you, Mr. Forbes. 

The gentleman from Massachusetts, Mr. Delahunt. 

Mr. Delahunt. Ms. Harned, you indicate — has your foundation 
conducted any studies on this issue? 

Ms. Harned. In my testimony, I reference a number of small 
business surveys in which small-business owners are posed ques- 
tions. 

Mr. Delahunt. I heard you say that, and that is polling data in 
terms of whether they are concerned. I think that is a measure- 
ment of sentiment as opposed to hard empirical data. Let me re- 
state it. You indicate that it is not so much the lawsuit, but, rather, 
it is the settlement issue that seems to create this fear, if you will, 
this fear that they are living with on an everyday basis that they 
are anguishing over. Have you conducted any studies in an empir- 
ical way that determines the number of settlements made that are 
considered frivolous? 

Ms. Harned. Again, all I can tell you about is the small business 
owners that I talk to and what they are saying. It is not just 

Mr. Delahunt. I appreciate that. 

Ms. Harned. It is 

Mr. Delahunt. Okay. I don’t have a lot of time, Ms. Harned. 
Please. I understand that the answer is no. And I understand that 
you speak to a lot of small business owners. But I’m asking for 
some hard data. Because I guess I would posit this question to Mr. 
Eisenberg and to Mr. Schwartz. You know, the only stakeholder 
that is not here is the insurance industry. And from what I under- 
stand in terms of previous hearings, they’re never at the table to 
speak to this particular issue. 

But if there is, if there is, in fact, if the data would support that 
there are frivolous settlements creating this culture of fear, I would 
think that we would need them at the table. 

Is there any obligation on the part of the insurance carriers, the 
insurance industry where there is a frivolous — I direct this to pro- 
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fessor Eisenberg — is there an obligation to not just simply settle 
those claims but to litigate those claims? 

I mean, I find it, you know, a rather dismissive way of saying, 
well, you know, the small business owner. I’m sure most small 
business owners are insured. Everybody has coverage today. And 
yet, if the insurance carriers are settling these claims and they are 
frivolous, they are unsubstantial, what is the role and the responsi- 
bility of the insurance carrier, Mr. Eisenberg, if there is any? 

Mr. Eisenberg. I’m not an expert on insurance law, so I wouldn’t 
opine to it. I think you touch upon an important point, and prob- 
ably the slice of society that has the best information on the litiga- 
tion system is the insurance industry. And it would be extremely 
useful to systematically get data from that industry about many of 
the issues that the Committee on both sides is concerned about. 
Because when I try to get behind insurance company publication 
of data, I just find it nothing I’m willing to stand behind before an 
august body such as this. 

Maybe you folks have the prestige, power, whatever, to get be- 
hind what is going on in litigation in insurance, but I don’t. 

Mr. Schwartz. Mr. Delahunt, may I answer? 

Mr. Delahunt. Sure. 

Mr. Schwartz. Here is the problem, which I’m sure, as an ex- 
pert, which you are, you will understand. A claim is brought, and 
an insurer thinks it has no basis. If they don’t settle it, in some 
parts of our country, and this does have backup 

Mr. Delahunt. I understand. Madison County. But 

Mr. Schwartz. Just let me just complete my sentence, they then 
will get a potential claim against them for bad faith or failure to 
settle. So they are put a little bit 

Mr. Delahunt. I understand that, but what you are suggesting 
to me, Mr. Schwartz, and those clearly are exceptional cases. I 
think you will grant that to me. I think it was your phrase, abso- 
lutely — that this will impact only “absolutely baseless claims,” this 
particular litigation. 

I share the same concern that Mr. Forbes articulated as far as 
constituents and how they feel about the system. I think it is im- 
portant, even if there is data that indicates that the reality is 
somewhat different. 

But what I find frustrating is, here we are, we are having hear- 
ings, yet we don’t have the information from the insurers about 
probably the concern that most small businesses have about the 
settlement issues. 

I think, once you file a complaint, a bill of complaint, it goes 
through, then you have some data. But if we can’t get the informa- 
tion — and you know, I would call on the Chairman of this Com- 
mittee and the Chairman of the full Committee to work with the 
respective Ranking Members to attempt to get from the insurance 
industry some hard data on the settlement issue so that we can 
then have a thoughtful discussion without talking simply in an an- 
ecdotal way and guess and speculate. 

We have Mr. Howard tallong about, you know, I think his lan- 
guage was, most judges, you know, are abdicating their responsi- 
bility. Well, that is a statement that anybody can make, but it has 
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no basis in fact. Let’s get the information here and see if we can 
address the issues Plaintiff Forbes and myself and others. 

Mr. Smith. Thank you, Mr. Delahunt. 

The gentleman from Texas, Mr. Carter, is recognized for ques- 
tions. 

Mr. Carter. Thank you, Mr. Chairman. 

I’ve got to tell you, when you look at what — I happen to support 
this piece of legislation, but I have questions about it. In reality, 
you two gentleman, Mr. Schwartz and Mr. Eisenberg, you both are 
associated with law schools. Law schools still teach lawyers that 
they have a responsibility to their client to give them a good anal- 
ysis of their case and how the law applies to their case and wheth- 
er or not it is a good claim that they bring forward. 

So if they don’t give that client a good piece of advice and we go 
forward and get this sanction — and let’s say Randy is giving advice 
to Exxon, so he gives Exxon bad advice, we are going to say there 
is a sanction imposed against one or the other. Well, we all know, 
everybody goes for the deep pockets, so Exxon might have to pay 
the bill, when Randy was at fault because Randy happens to not 
be insured this year. So there is a lot here to be concerned about. 

Something I thought about a lot in 20 years on the bench — and 
I have seen a lot of bogus lawsuits filed in 20 years on the bench — 
is, how about punching the lawyer’s ticket? If we have got a lawyer 
and we go to Houston — I don’t even practice in Houston, but I sat 
down there on three or four occasions, and there are thousands of 
personal injury lawsuits that are filed in Houston and settled in 
Houston, maybe hundreds of thousands. And maybe many of them 
are bogus lawsuits. And they are all filed by the same maybe 35 
or 40 lawyers in that area. 

Why can’t we just punch the ticket, reach a point where, if there 
are a lot of bogus lawsuits filed by a lawyer, that a judge can say, 
you have lost your practice of law in Texas? 

Mr. Schwartz. In general, the regulation of the bar is by States, 
and actually. Senator Edwards has proposed a three-strikes-you’re- 
out rule on frivolous lawsuits. 

Mr. Carter. I would turn the same thing around on frivolous de- 
fense. 

Mr. Schwartz. That is right. That is a matter that is worthwhile 
to discuss for the State bar of Texas. That goes to whether or not 
a man or woman can continue to practice law and is licensed by 
the State. 

Mr. Carter. Another question was asked here about business 
litigation. As a matter of fact, filing frivolous lawsuits in business 
litigation is a tool of competition in today’s industry. Would you 
agree with that or not? 

Mr. Schwartz. I am glad you raised that because there were 
very good questions raised earlier about frivolous lawsuits among 
businesses. This change in rule 11 would apply to businesses. And 
if a frivolous lawsuit is brought merely for competition purposes, 
it would give the defendant, which is often a smaller business, an 
ability to invoke rule 11. 

Mr. Carter. And another question was asked — and anybody can 
answer this, I don’t care who. The question was asked: Why did the 
original rule 11 change? And nobody gave — we talked about it, but 
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we didn’t say why. Did the courts say it was taking too much court 
time, which is my guess, or what reason did the court give in 
changing rule 11? 

Mr. Schwartz. It was really a committee of judges, not the court, 
and they changed it because there was a perception that the rule 
11, with its sanctions, was causing — and you used the exact word — 
collateral litigation, litigation over whether the claims were frivo- 
lous and then the principal litigation of whether or not somebody 
was going to be liable. 

And over time, I want to put a date, in 1980, rule 11 was 
changed to make it look like the rule would look if this legislation 
were to pass Congress. And the rule 11 originally was very weak. 
It only applied when a lawyer intentionally was violating the legal 
system, and all of, you know, it is hard to prove intent. 

So, in 1980, rule 11 was made tougher. The early experience with 
rule 11 that was, it did develop collateral litigation, and also there 
was the experience where some legitimate civil rights cases were 
impeded by rule 11. When the committee operated in 1993 and 
made its decision, they were thinking about things that occurred 
in the early 1980’s. But those matters have been corrected. 

Mr. Carter. I have one more question. I will direct this to Mr. 
Eisenberg. Mr. Eisenberg, I was looking at your statistics on law- 
suits per capita, showing Germany, Sweden, Israel and Austria 
being ahead of the United States. 

Mr. Eisenberg. Yes, those are not mine. They are in my testi- 
mony. 

Mr. Carter. Well, they are in your 

Mr. Eisenberg. They are in my testimony, right. 

Mr. Carter. Isn’t it true that they don’t have anything near or 
anything resembling a tort system like we do in those companies? 
I think in Germany, for instance, they just have a schedule of dam- 
ages, and the only thing you really try is if it is so offensive that 
it should be above the schedule. 

Mr. Eisenberg. I think there are major differences which make 
cross-country comparisons difficult. I think one is our tort system 
is certainly different from most other countries, and two, so is our 
system of social insurance and protection. And it may be we nec- 
essarily have more tort activity because we have a smaller social 
safety net than those other countries. That is, the person who has 
a brain-damaged child as a result of perhaps an innocent medical 
mistake and needs to maintain a child for the rest of its life may 
have no choice but to sue because we do not have a safety net like 
other countries might have for them. 

Mr. Smith. The gentleman is recognized for an additional minute 
without objection. 

Mr. Carter. I just want to point out, in Germany, in order to re- 
cover, you have to file a lawsuit. And then you go — it becomes like 
an administrative hearing after that point in time. So it is just a 
matter of course you file your lawsuit. They don’t have contingent 
fees. They tell the lawyer what he will get paid for that lawsuit. 
They tell, if they prove their case, what it will pay. It will be X 
amount of marks for this kind of damage. And the only thing really 
to try, fee-wise, is 10 percent recovery if it is more serious than 
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was conceived when they published the schedule. So it’s not that 
they are more litigious; they’ve got to do it to get there. 

Mr. Eisenberg. It may be. There’s lots of ways to decide that. 

Mr. Carter. Statistics are fun. 

Thank you. 

Mr. Smith. Thank you, Mr. Carter. 

The gentleman from Florida, Mr. Wexler, is recognized. 

Mr. Wexler. Ms. Harned talked about what small business peo- 
ple are saying in terms of their complaints. What I hear from small 
businesses, whether they are small businesses or whether they’re 
physician groups or so forth, what they’re complaining to me is 
what they say are the crippling rate increases in their insurance 
premiums. To me, that is the whole issue. 

I am from Florida, like Mr. Keller. We have watched the Florida 
legislature adopt tort reform measure after tort reform measure, 
whether it’s medical malpractice or business litigation or what 
have you. And the insurance premiums for business and doctors 
have not come down. 

Mr. Schwartz, if I understand your writings and beliefs over the 
years, you have been, I think, very clear in saying that restricting 
litigation will not lower insurance rates. Is that true? That’s your 
view? 

Mr. Schwartz. I said that about one bill that was in the United 
States Senate, and unfortunately, that quote has been repeated by 
some groups where it was not about that specific bill. I am sure 
you and all Members of the Committee have had that happen to 
them. There was a bill in the Senate that had no teeth in it. So 
that is all. 

Mr. Wexler. That’s fine. 

Mr. Delahunt talked about the fact that insurance companies 
aren’t represented here. But, Mr. Schwartz, you, again, I presume 
on a different occasion, your position was, and I am quoting, tell 
me if this is just an isolated event too, “Insurance was cheaper in 
the 1990’s because insurance companies knew that they could take 
a doctor’s premium and invest it, and $50,000 would be worth 
$200,000, 5 years later when the claim came in. An insurance com- 
pany today can’t do that.” 

Mr. Schwartz. And that is an accurate quote. And the end of the 
quote was, “Because they can’t do it, they must look at the reality 
of the claim system and measure the actual losses against pre- 
miums.” 

Mr. Wexler. So the problem here as much or maybe even more 
so according to your quote isn’t the explosion or the alleged explo- 
sion in litigation; it is the fact that, in the 1990’s, insurance compa- 
nies were making a better return on their investments than they 
are now, and because of the market conditions that insurance com- 
panies invest their money in being much less favorable, therefore, 
insurance rates go up. 

Mr. Schwartz. I follow you to the therefore. There is an addi- 
tional insight here. The insurance rates have gone up, and we’re 
not here about medical malpractice, but insurance rates have gone 
up because they have to now look at how much premium they 
have, so that smog that was there isn’t around anymore. 
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Mr. Wexler. Right. If the economic environment changed again, 
and we were hack in the situation we were in the 1990’s, then in- 
surance premiums — there wouldn’t he any cause for tort reform, 
would there, because income to the insurance companies would be 
up again? 

Mr. Schwartz. That is not entirely true. First, only a small 
amount — they are not allowed to invest in common stock. 

Mr. Wexler. Let’s talk about the supposed litigation explosion, 
and I appreciate the comments earlier. Ms. Harned said she just 
has a sense. And we talked about individuals, and the experience 
of individuals is very important, no doubt, but what we’re talking 
about is systematic change here. And of course, most tort reform, 
really, the application is in State courts. Most tort cases are 
brought in State courts, not in Federal courts. Isn’t it true, and 
these are the Department of Justice statistics, and this is where I 
get very confused, automobile tort filings, which make up a major- 
ity of tort claims, have fallen by 14 percent from 1992 to the 
present? That’s the Department of Justice’s statistics. Would you 
agree those are accurate? 

Mr. Schwartz. I don’t have any question with that. 

Mr. Wexler. All right. Medical malpractice filings per 100,000 
population have fallen by 1 percent, according to the Department 
of Justice over the same period. Some people say those are mis- 
leading because you are just talking about the actual amount of 
cases filed and not the recoveries. So I figure we’re filing a smaller 
number of cases, but the recoveries must have just ballooned. Same 
statistics, the Department of Justice, the trend in award size was 
down. The median inflation-adjusted award in all tort cases 
dropped 56.3 percent between 1992 and 2001. So where is the ex- 
plosion? 

Mr. Schwartz. As Ms. Harned said earlier, those data do not 
capture cases that are settled; 95 percent of the cases are settled. 

Mr. Wexler. But weren’t 95 percent of the cases settled before, 
too? We’re just talking about relativity here, 1992 to 2001. 

Mr. Schwartz. I’ll try to get the information for you, Mr. Wexler, 
if I can. I think, at least in my experience, more cases are settled 
now; and the ones that go to court, when they’re ready to go to 
court, they are the ones where the defendant really believes they 
have a good shot at winning. 

Mr. Smith. The gentleman’s time has expired. 

The gentleman from Utah is recognized for his questions. 

Mr. Cannon. I thank the Chairman, first of all, for holding this 
hearing. As the gentleman knows, I am deeply concerned about 
this issue. I want to apologize to the Chairman of the panel for not 
having been here. Today, is my primary election in Utah, and I 
have been fielding telephone calls. 

This is, in fact, an extraordinarily important issue. Before I did 
Congress, I actually did venture capital and ended up associating 
with and funding a large number of lawsuits for a couple of rea- 
sons. In the first place, we have had a transformation in America 
away from large business employing most of the people in America 
and toward small business creating the real jobs of the future. And 
this has evolved somewhat. I think I was part of that process. 
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In fact, I was certainly funding many of these small companies 
at the beginning of this that resulted in pay by larger companies 
who felt like they needed to dominate everything. I think there’s 
been a shift in theory in large business that, in fact, encouraging 
entrepreneurs with the company to leave the company and then 
come back to the company is good for the large company. But there 
clearly is an ongoing tension between small business and starting 
up and taking market share from large companies. And litigation 
has been a major tool in that process. 

We kept track at one point in time. Let me just say that, for a 
long time, we tried to do dispositive rulings like summary judg- 
ment motions and had remarkable success with those in these friv- 
olous cases. They were expensive. And then we always applied for 
attorneys fees up rule 11 or the State corollary and never, ever got 
any compensation. The collateral litigation issue became one that 
we looked at: Is it worth now suing because the judge wouldn’t give 
us the compensation we were due? That has been a terrific prob- 
lem, I believe, and continues to be. 

Then, of course, when a business fails, eveiybody goes after the 
deep pockets, so you still get this frivolous litigation just because 
you funded or have been associated with the company. 

The effect of that has, I believe, been to chill small businesses. 
In other words, people who are thinking about going into business 
for themselves say, is it worth the cost? The second effect has actu- 
ally been to raise, significantly raise, the cost of capital. So we’re 
dealing with what I think is a fundamental problem in America. 
We’re looking at these brilliant people who can organize a company 
and hire people and create technologies or otherwise improve our 
system, and we’re saying to them, here is a hurdle. If you trip over 
this hurdle, you’re down and out for the count. 

So, Mr. Eisenberg, actually, if you could respond to that. We are 
not talking here about doctors and malpractice litigation. We are 
talking about the people who are looking at the system and saying, 
I have got a great idea. I can employ people. I can improve the way 
the world functions. And yet if I get sued, I lose everything. If you 
could respond to that? 

Mr. Eisenberg. I think, from just sort of a rigorous, hard core, 
analytical perspective, it is very difficult to link specific instances 
of legal 

Mr. Cannon. May I just object and refine the question because 
I agree with you. It is very hard to get data. But the data is the 
function of the question you ask. 

What I am suggesting here, I don’t think anybody has asked this 
question. So if you’ll just deal with the concept, which is, is there 
a chilling going on that is negative, that hurts our society, that 
causes business not to grow as fast as it otherwise could? 

Mr. Eisenberg. Here is the one datum I have in mind. We cut 
back on rule 11 in the early nineties. It was followed by the great- 
est peace time expansion in history. 

Mr. Cannon. Mr. Howard, you appear to have a response to that. 

Mr. Howard. There’s a failure to appreciate — and in part, it 
comes from the fact that it is very hard to get data on this — the 
second-level effects of any change in the structure of a society. 
There’s no question, because I am a lawyer and I represent small 
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companies and big companies on a regular basis, that the legal sys- 
tem has created a series of barriers that significantly favor larger 
companies, because you have to be able to deal with a whole — not 
only regulatory barriers but now the cost, indeed, the inevitability 
of litigation. 

Mr. Cannon. I will cut you off, Mr. Howard, because my time is 
about to expire. 

Let me just point out, I was doing business in the nineties and 
I suffered great pain in this regard. I think many other people suf- 
fered great gain. I think it is, despite the serious handicap that our 
legal system provides, that we actually did do great things in the 
nineties. 

Now, we have a transformation. We build on a much higher plat- 
form. It is one of those defectors of entrepreneurialism that I think 
we need to focus on. 

I thank the Chairman. I am a cosponsor of this bill, and I think 
that it will probably do good just to have the discussion. Hopefully, 
we actually implement it by passing legislation. I yield back the 
balance of my time. 

Mr. Smith. Thank you, Mr. Cannon. 

The gentlewoman from Texas, Ms. Jackson Lee is recognized for 
questions. 

Ms. Jackson Lee of Texas. I thank the distinguished Chairman 
for yielding. I thank the Committee for holding what is an impor- 
tant reflection. I think we meet this way on an annual basis in a 
continuing siege on the access of litigants to the courthouse. 

Let me. Professor Eisenberg, let me engage you. I could spend 
my time with the other distinguished witnesses, engaging in one of 
my skills, cross examination, as a lawyer, but I think the key is 
to try to find the truth. And one-upmanship on adversaries at this 
point may not be the best approach to take to let me try to cull 
from you or pull from you pithy responses to what I think is the 
overall failing, the fatal flaw of where we were today. 

Let me just put on the record that I think this whole question 
of tort reform and the siege and overburden of the system, let me 
caution and say, I recognize that courts like mine. Southern Dis- 
trict of Texas, there certainly are delays in getting to the court- 
house, partly because in the Southern District, we have an enor- 
mous list of drug cases. So there are many reasons why civil plain- 
tiffs, if you will, have a long line to wait behind. 

And I also recognize that we have to bring some relief to our 
small businesses, and we work with our small businesses, and I 
think some of the points may be at the level of exaggeration. 

But in any event, we have documentation that shows that, before 
a civil action that appeared before a jury in 2001, the median jury 
award was $37,000, and that represented a 43.1 percent decline 
over the last decade. Limiting that amount as to only tort cases, 
a median jury award stood at $28,000 as a result of a 56.3 percent 
decrease over the decade. 

The false image that there are $1 million cases dropping every 
5 minutes, quite contrary to the constituents that I represent, the 
18th Congressional District, traditionally poor, traditionally work- 
ing-class, middle-class, and take their heart in their hand when 
they go into a courthouse because most times they are poured out. 
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Our judges are elected. They are dominated by Republicans in 
the State of Texas, and I don’t think there’s a good day for plain- 
tiffs most times in the State system. So in essence, there is a bal- 
ance. 

My question to you would be, the application of rule 11 and the 
new legislation that we are proposing, is the crux of the matter the 
idea of frivolous lawsuits only or is the idea of increasing insurance 
rates that cannot be legitimized also a problem? And how would 
you respond to the legislation that proposes to make rule 11 man- 
datory? 

Mr. Eisenberg. I’m concerned about it, again, I haven’t had 
much time to study it, but I’m concerned about its raising the cost, 
potentially in every case, every case in which a defendant has 
enough money to fund a serious defense. Under section 3, upon mo- 
tion, the trial court, every State court must decide whether the ac- 
tion affects interstate commerce. 

Well, that could be one of the most complex factual inquiries we 
have. The Supreme Court has struggled with it and shifted gears 
on it over the years. That cost will go up substantially. 

Ms. Jackson Lee of Texas. So there lies a cost surge that is 
supposed to bring about a cost decrease, but there may be a poten- 
tial increase. 

Mr. Eisenberg. The evidence is that, understandably, defend- 
ants litigate as well as they can once they decide to go to court and 
not settle. But, for example, they will litigate 

Ms. Jackson Lee of Texas. In the course of your answer, just 
because my time is short, can you answer that question regarding 
insurance rates versus frivolous lawsuits? 

Mr. Eisenberg. Well, I think it’s been a theme of the hearings, 
we don’t know the relationship between insurance rates and frivo- 
lous lawsuits. We have no idea that frivolous lawsuits are increas- 
ing. That’s clear. And we have no evidence that insurance rates go 
down when you sanction attorneys. So I hope that is an answer. 

Ms. Jackson Lee of Texas. You can finish your other point. 

Mr. Eisenberg. The one point you raised about costs and delays 
in getting justice in the Southern District, one of the reasons Fed- 
eral courts are a bit behind is because we have a, I think, docu- 
mented trend in abuse by defendant removals. The defendant can 
stay any case simply by removing it to Federal court. It is an auto- 
matic stay. 

We have, in my testimony, one case where a defendant removed 
a case wrongfully, not once, not twice, not three times, but four 
times, increasing the cost to both sides, a dead weight loss to the 
system, litigating over where we should sit around the table. And 
that type of abuse, I think, if you are going to address lawsuit 
abuse would be an important addition to the bill. 

Ms. Jackson Lee of Texas. Undermining a vulnerable plaintiff 
because the plaintiff may invariably have less money than some de- 
fendants. 

Mr. Eisenberg. Then the plaintiffs lawyer will ask for a bigger 
fee because the case was so complicated, and they will get ham- 
mered because they got a big fee when they were moved four times. 

Ms. Jackson Lee of Texas. And in essence, shuts the door to 
many litigants in the system? 
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Mr. Eisenberg. Yes, that’s the game. 

Ms. Jackson Lee of Texas. I thank the gentleman. 

I yield back. 

Mr. Smith. Before we adjourn, I just want to make an observa- 
tion. Maybe it’s personal; maybe it’s legal. I don’t know. But it 
seems to me that, ultimately, people are more important than sta- 
tistics. And I read a monograph in college — and I am not saying it 
is applicable here — but the title was. How to Lie with Statistics. 
We can always use statistics to prove almost everything. 

It is important to use Mr. Watts’ phrase a while ago: Not only 
to get the facts but to get the facts behind the facts. For example. 
I’ve been told that tort filings declined by 9 percent, and most all 
of that decline came in routine car crash lawsuits and that there 
was an 8 percent drop in filings in fiscal year 2003, primarily as 
a result of decreases in personal-injury, product-liability cases in- 
volving asbestos suits, because they had all been filed. In other 
words, that puts into context a lot of the figures that we might or 
might not have heard. 

I think the main point — and, Mr. Schwartz, you brought it out — 
is that, basically, this is all irrelevant. We’re not talking about the 
meritorious cases that need to be filed. We’re talking about the 
frivolous lawsuits that have been filed by real people and against 
real people who have been hurt and damaged in the process. I 
think we need to get back to the point of the hearing which was 
the abusive nature of so many frivolous lawsuits. 

With that, let me thank the witnesses for their testimony today. 
It has been very informative and we stand adjourned. 

Ms. Waters. Mr. Chairman, I ask unanimous consent to submit 
the opening statement for the record. 

[The information referred to was never received by the Com- 
mittee at the time of press] 

Mr. Smith. We previously recognized all Members to do that, but 
in any account, we will be glad to do so. 

Thank you. 

[Whereupon, at 12:01 p.m., the Committee was adjourned.] 




APPENDIX 


Material Submitted for the Hearing Record 


(75) 



LIMITING LAWSUIT ABUSE 

HOUSE COMWITTEE ON THE JUDICIARY 


TE: JUNE 22, 2094 


THE U.S. CHAPBER INSTITUTE FOR LEGAl 
E 'P 



77 




78 


STATEMENT ON AMEMCA’S LEGAL CRISIS 
BY 

U.S. CHAMBER INSTITUTE FOR LEGAL REFORM 
SUBMITTED TO THE 
COMMITTEE ON THE JUDICIARY 
UNITED STATES HOUSE OF REPRESENTATIVES 
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The following comments are submitted to the House Committee on the Judiciary as 
testimony for the Committee 's meeting scheduled for June 22, 2004. Please make 
these comments part of the official record of that meeting. 

The U.S. Chamber of Commerce founded the Institute for Legal Reform (ILR) in 1998 
with the mission of making America ’s legal system simpler, fairer and faster for 
everyone. These statements are hereby submitted on behalf of the U.S. Chamber of 
Commerce and ILR. 

$233 billion. 

It has become commonplace in Washington, DC to speak flippantly about such huge 
sums of money, but $233 billion truly is a massive number. 

$233 billion is almost four times what the federal government spends on Education, 
over eight times what it spends on Homeland Security, and over ten times what it 
spends on the Department of Justice. 
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$233 billion is also greater than the economies of most states and, in fact, larger than 
the GDPs of the majority of countries throughout the world. 

Amazingly, $233 billion is also the amount of money the tort system is draining from 
the U.S. economy. To further quantify, that translates into approximately $3,200 a 
year that every American family of four ($809 per person) is paying because of our 
costly tort system. Those numbers were compiled and released in a 2003 annual 
report by world-renowned actuarial firm Tillinghast Towers Perrin. 

Yes, our tort system is out of control - and we’re all paying for it. 

The plaintiffs’ bar will tell you that this money is a small price to pay as fair 
compensation for victims for injuries suffered at the hands of what they refer to as 
“big business.” There are, however, more than a few problems with that argument. 

The U.S. Chamber Institute for Legal Reform strongly supports the idea that all who 
have been truly injured need to have access to just compensation through our legal 
system. That is what America’s civil justice system was originally designed to do. 
America’s legal crisis, however, is preventing these “true victims” from receiving 
their just compensation. 

For example, take a look at the asbestos litigation crisis. As many as 90% of the 
people filing asbestos claims are not sick. As a result, our courts have become so 
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clogged with asbestos lawsuits that a majority of compensation is going to people 
who are not genuinely impaired. Furthermore, people who have become truly sick as 
a result of their exposure to asbestos are not receiving the compensation they need 
and deserve. Transaction costs, including lawyers’ fees and expenses, have 
consumed more than half of total asbestos spending. 

Furthermore, statistics show that America’s legal crisis is hurting our employers - 
large and small. The Tillinghast report found that more than half of the total cost of 
the tort system ($129 billion) is borne by America’s businesses. A recent study 
conducted for ILR by NERA Economic Consulting, however, found that small 
businesses with $10 million or less in annual revenue bear 68% of that cost, paying 
$88 billion a year. That translates to about $ 1 50,000 a year per small business in tort 
liability costs - money that could be used to hire new employees, increase employee 
benefits (such as expanded or improved health care benefits), reinvest into the 
business or otherwise put to more productive use. 

The NERA data further shows that very small businesses ($1 million or less in annual 
revenue) bear 26% of the business cost, paying $33 billion a year. That translates to 
about $17,000 in tort liability costs a year for each of these very small businesses. 

The bottom line is that America’s litigation explosion is hurting our employers and 
threatening American jobs. Companies that aren’t driven out of business by the costs 
associated with excessive litigation are forced to raise their prices - and that means a 
higher cost of living for U.S. consumers. 
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Despite these facts, those opposed to legal reform will continue their efforts to 
demonize American business. These attacks ignore the fact American businesses are 
responsible for creating unprecedented wealth and prosperity in this country. 

They ignore the fact American business is responsible for the development of life- 
saving drugs and medical techniques that have expanded our life-spans and improved 
our standards of living. 

They ignore the fact that American business is responsible for supplying our troops, 
securing our homeland, putting safe and affordable food on our tables, and making 
this country the beacon of opportunity for the rest of the world. 

While American business continues to drive our engines of economic growth, a select 
group of wealthy, billionaire trial attorneys is fueling a legal crisis that is raising our 
prices, crippling our employers, destroying our jobs, decreasing shareholder value, 
and threatening the health and well-being of our families and children. 

What should be done to fix America’s legal crisis? 

First, ILR strongly urges Congress to enact bills that cut back on frivolous litigation, 
such as the Class Action Fairness Act and the Fairness in Asbestos Injury Resolution 
Act. ILR also supports medical malpractice reform legislation, as well as the host of 
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pending legislation providing liability protection for manufacturers of lawful goods 
and services under certain circumstances. 

ILR also supports the recently introduced Lawsuit Abuse Reduction Act (H.R. 4571). 
This legislation would curb fnvolous lawsuits by strengthening the enforcement 
provisions of Rule 1 1 of the Federal Rules of Civil Procedures, mandating monetary 
sanctions against attorneys who file frivolous lawsuits. 

Most importantly, the legislation would also prevent venue-shopping by requiring 
that civil litigation may only be filed in the state and county (or federal district) where 
the plaintiff resides, where the injury occurred, or in the state and county where the 
defendant’s principal place of business is located. This provision is vital to stopping 
the surge in lawsuits being filed in certain “problem areas” of the country, such as 
Madison County, Illinois. In 1998 only two class actions were filed in Madison 
County courts. During 2003, however, 106 class actions were filed - an increase of 
more than 5,000 percent. 

The provision would address one of the major problems in “jackpot jurisdictions” 
such as Madison County — judges allowing cases to be heard that have little or no 
coimection to the jurisdiction. For example, Madison County courts handed down a 
$250 million asbestos settlement to a man who was from Indiana and was allegedly 
injured in Indiana - with no connection whatsoever to Illinois. 
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The most recent ILR/Harris State Liability Systems Rankings Study illustrates how 
the problem of venue-shopping is drastically impacting the economies of states with 
poor legal climates. This study included a poll of a national sample of in-house 
general coimsels and other senior litigators on how reasonable and fair the tort 
liability system is perceived to be by U.S. business. An overwhelming 80% of those 
surveyed in this year’s poll reported that the litigation environment in a state could 
affect important business decisions at their company, such as where to locate or do 
business. That statistic does not bode well for poorly-ranked states looking to attract 
new jobs and improve economic development. 

Lawyers from around the country flock to these local problem jurisdictions to file 
lawsuits against employers located across America. So while those courts are 
threatening local jobs, they’re also having an impact on our entire nation’s economic 
well-being. It is unacceptable that a handful of these problem courts are unfavorably 
deciding the fates of workers, businesses, and communities all over the country. 

The Lawsuit Abuse Reduction Act would be a major step forward in bringing 
common sense and fairness back to the system by ending this rash of venue-shopping, 
putting teeth back into Rule 1 1 , and drastically increasing the accountability of 
plaintiffs’ attorneys. 

There are obviously a variety of measures that can be taken to bring common sense 
and fairness to our civil justice system. But, while supporters of legal reform have 
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recipes for fixing America’s legal crisis, opponents of reform are blocking our access 
to the kitchen. In other words, success depends on breaking the political logjam that 
has been placed in our way by the plaintiffs’ bar. 

In conclusion, it is imperative that we look beyond the mere rhetoric of legal reform 
opponents to see how excessive litigation is threatening the livelihoods of all 
Americans. Just look at the case of the Girl Scouts in Metro Detroit, who, according 
to a report by The Detroit News, are forced to sell 36,000 boxes of cookies each year 
just to pay for liability insurance. Former Girl Scout Laurie Super was quoted in The 
New York Times as saying, “it’s getting harder to sell [cookies] . . . Our local Wawa 
stores said they couldn’t let the girls set up their booth an5Tnore, because of liability 
issues.” 

The Girl Scouts. Big business? Not quite. 

For these reasons, the U.S. Chamber Institute for Legal Reform strongly urges this 
Committee, as well as the full Congress, to continue their efforts to make our legal 
system simpler, fairer and faster for every individual, every family, and every 
employer throughout the country. 
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Prepared Statement of American Medical Association 

The American Medical Association (AMA) appreciates the opportunity to express 
its views on approaches to limiting lawsuit abuse and applauds the Chairman and 
the Committee for holding a hearing on this important issue. Medical liability re- 
form is the AMA’s number one legislative priority and limiting lawsuit abuse 
through the reduction of meritless claims would be an important step toward reduc- 
ing the soaring medical liability premiums that many physicians are forced to pay. 

Every time a lawsuit is filed, the physician and the physician’s insurance com- 
pany are forced to expend considerable resources to defend the suit regardless of 
whether or not the case actually has merit. Even though experts have found that 
nearly 70% of all lawsuits are dismissed before trial, the average cost to defend a 
claim that ultimately gets dropped or dismissed is approximately $24,669 per law- 
suit. For those cases that actually go to trial, including the 7% of claims that go 
to a jury verdict, physician defendants prevailed 82.4% of the time.^ However, the 
cost to defend those cases averages $91,803.^ 

The costs add up significantly when nearly every physician in the U.S. can expect 
to be sued at some point in his or her career. A recent study of South Florida physi- 
cians found that physicians across all specialties were sued an average of 1.10 times 
during their career while physicians in high-risk specialties, such as neurosurgeons, 
were sued an average of 4.5 times during their careers."^ 

Findings have shown that approximately 80% of medical liability claims show no 
signs of a negligent injury.® One of the authors of the “Harvard Study,” Troyen A. 
Brennan, along with two colleagues, conducted a follow-up study in 1996.® They 
found that the only significant predictor of payment to medical liability plaintiffs in 
the form of a jury verdict or a settlement was disability, and not the presence of 
an adverse event due to negligence.'^ 

A Harris interactive study conducted in 2002 illustrates just how detrimental the 
litigious nature of our society is to physicians and other health care professionals. 
This study reveals the extent to which the fear of litigation affects the practice of 
medicine and the delivery of health care. Specifically, the study found that three- 
fourths (76%) of physicians believe that concern about medical liability litigation has 
negatively affected their ability to provide quality care in recent years.® Addition- 
ally, the study found that a majority of physicians (59%) believe that the fear of li- 
ability discourages open discussion and thinking about ways to reduce health care 
error.® 

Physicians and their insurance companies are not the only ones paying the price 
for having to defend meritless lawsuits. The federal government has reported that: 

The cost of the excesses of the litigation system are reflected in the rapid 
increases in the cost of liability insurance coverage. Premiums are spiking 
across all specialties in 2002. When viewed alongside previous double-digit 
increases in 2000 and 2001, the new information further demonstrates that 
the litigation system is threatening health care quality for all Americans 
as well as raising the costs of health care for all Americans, i® 

Patients are further impacted when their access to critical services are reduced 
due to physicians paring back services or relocating their practices in order to avoid 
the high premiums required to insure themselves against medical liability claims. 
Additionally, in 2002, the American Hospital Association reported that more than 
one-fourth of the nation’s hospitals reported either a curtailment or complete dis- 


^U.S. Department of Health and Human Services, July 24, 2002. 
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2 Lori A. Bartholomew of PIAA, Remarks to the Am. Coll. Of Radiology (May 13, 2003). 

Floridians for Quality Affordable Healthcare, Physician Professional Liability Survey, De- 
cember, 2002, Conducted by RCH Healthcare Advisors, LLP. 
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continuation of at least one service as a result of liability premium expenses grow- 
ing by over 100%M 

The crisis facing our nation’s medical liability system has not waned — in fact, it 
is getting worse. Escalating jury awards and the high cost of defending against law- 
suits, even meritless ones, have caused medical liability insurance premiums to 
reach unprecedented levels. Just recently, the AMA added another state, Massachu- 
setts, to its list of states in crisis due to the effects of rising medical liability costs — 
putting the number at 20. 

The AMA agrees with the findings of the Joint Economic Committee from its 
study in May 2003, where it stated that “reform of the medical liahility system could 
yield significant benefits that could: 

• Yield significant savings on health care spending; 

• Reduce unnecessary tests and treatments motivated out of fear of litigation; 

• Encourage systematic reform efforts to identify and reduce medical errors; 

• Halt the exodus of doctors from high-litigation states and specialties; 

• Improve access to health care, particularly benefiting women, low-income in- 
dividuals and rural residents; 

• Produce $12.1 billion to $19.5 billion in annual savings for the federal govern- 
ment; and 

• Increase the number of Americans with health insurance by up to 3.9 million 
people.” 

The AMA again thanks the Chairman for holding this hearing and looks forward 
to the opportunity to work with the Committee to identify new ways to reduce law- 
suit abuse and to achieve these important goals for the country. 


American Hospital Association and the American Society of Hospital Risk Management 
study, statement by AHA before the Federal Trade Commission, September 9—10, 2002. 

12 LIABILITY FOR MEDICAL MALPRACTICE: ISSUES AND EVIDENCE, A Joint Economic 
Committee Study for the Joint Economic Committee, United States Congress, May 2003. 
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What I call the “magic jurisdiction,”.. .[is| N^'here the judiciary 
is elected with verdict money. The trial lawyers have estab- 
lished relationships with the judges that are elected: they're 
State Court judges; they’re popul|ists|. They’ve got large 
populations of voters who are in on the deal, they’re getting 
their I piece I in many cases. And so, it’s a political force in 
their jurisdiction, and it’s almost impossible to get a fair trial 
if you’re a defendant in some of these places. The plaintiff 
la’A'yer walks in there and writes the number on the black- 
board, and the first juror meets the last one coming out the 
door with diat amount of money. ...'I’hese cases are not won 
in the counroom. They’re won on the back roads long before 
the case goes to trial. Any lawyer fresh out of law school can 
walk in there and win the case, so it doesn’t matter what the 
evidence or law is.' 

— Richard “Dickie" Scruggs, trial latiyer, tnhose firm collected 
$1.4 billion in legal fees from tobacco settlements. 
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Preface 


T his rcptn't prc.scnts the irsuits of the second annual 
survey cjf the memhcrshii) of the American Tort 
Kcl'orm Association ("ATKA") and serves LO document litiga- 
tion abuses that occur in jurisdictions identified by ATHA’s 
members as ''judicial hellholes.'' Judicial hellholes are 
place.s where court procedure.s atid the law are systemati- 
cally applied in an unfair and unbalanced manner against 
defenclanis. Olien. plainiiri's' lawyers choc*se these jurisdic- 
tions to bring their cases because of their rcimtation for 
[)ro-plaintiff decisions and high verdicts, and their lower 
standards for the admissibility of expert te.stimony and the 
cenification of class action lawsuits. 

ATllA has identified many areas that might be considered 
judicial hellholes and chosen to focus on 13 cities, coun- 
ties, or judicitil districts that were most fretjuently identified 
by the respxjndents to ATRAs survey, and verified by iii<le* 
pendent researcli. We have colleeied anecdotal ijil'ormaiion 
and stories reported in the media to provide extimpics of 
the litigation al:)uscs that occur in hellholes. apprccitttc 
that there may l)c other jurisdictions that arc judicrial hell- 
holes, and Lhai there are addiiional examples of the litiga- 
tion abuses in hellholes discussed in ihis rep<:)ii. 

Al'KA seeks fair and balanced applic.nion of the law so 
that all litigants can receive a fair trial. W'e wish to make 
erlear at the outset that ATMs ju<iicial helUiole (troject Is 
not an effort to obtain a sfK-cial tnlvaniage ft)r defiendants in 
these areas. This report does noi have as its focus the 
change of tort law, alihough iheie is certainly an imponani 
civil justice need and one that is the subject of a number of 
ATRA iniiiaiive.s. In this report, ATRA'.s goal Ls to restore 
"Hqual Justice Under Law," the mono etched on the facade 
of the Supreme Court of ihe United States, but sometimes 
forgotten in judicial hellholes. 


Bringing Justice to Judicial Hellholes 


This 2003 leport incor[K)i'ate.s a new^ .section highlighting 
“[K)ints oflight," recognizing judges and legislators w-hosc 
recent actions may help quench the lire in judicial hellholes. 

Identifying a problem can be useful in drawing aiteniion 
to it. but to do so without oUering any solutions does little 
to imprtn’c the -situation. In the final section of this report, 
we suggest certain changes that 4:an be mtide in judicitil 
hellholes to restore fair antf etjual justice under the law. 

A'f'KA welcomes informaLion from readers w'ith 
additional facts about the judicial hellholes identified in 
this report, as w^ell as information about other jurisdictions 
where ecjual justice under law is denied in civil litigation. 
Please send .such information to the attention of Michael 
Hotra, Director of Legislation and flommunications, at 
mhotra<^/:atia.org or write the American Tort Reform 
Association at 1 101 (Connecticut Avenue, N.'W, Suite 400, 
Washington, D.(C. 2()()3 (k 
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About the 

American Tort Reform Association 


F oundcxl in 1986, ATR\ i,s a District of (iolumbia corjjo- 
ration dcsiitnatcd l)y the Internal Revenue Semee as a 
501(c)(6) orgfini/aiion. ATKA has grown lo become a 
brond-basecl, bipartisan coaiition of more dian three hun- 
dred. large and small businesses, corporations, municipali- 
de.s, associations, professional linns, noniirolii organiza- 
tions, and physician groups that support civil justice 
reronti, Its mission is to bring greater fairness, balance, 
and predictability to the chil justice sy.stem thinrugh public 
eciucation anti legislative ivform, 

ATRA iTionitors developments in tort law, sup[.K,)ns It^jisla- 
tion to further its mission, publishes reports, and submits 
amicus briefs to state and federal appellate courts when 
issues are relevant to its goals. The Association works with 
local and sttitewicie grttssroots citizen-activist gi‘ou|).s aniunri 
the ctiuntry ATRA publishes a weekly Le,i>/xJatt7X‘ Watch that 
keeps il.s members apprised of ion reform iniliaiives at the 
state and federal Icvx.;!, as well tis a bi-weekly Learlers’ 

U^data report to state tort tx'iform oiganization leadei's on 
current developments on civil justice is-sues. ATR.A al.so htxsts 
conferences at which coalition leaders meet to discuss past 
successes and future strategies in stipp(:)rt of its goals, 
for more information about ATRA. visit iis website 
www.atra.org. 
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Executive Summary 


i i Tudicial hellholes" are eixies, counties, or judicial dis- 
I rricts that attract lawsuits fnam an.nind the nation or 
the region because they are ccnrecily irerceived as very 
plainLirf-lriendh’ jurisdicUons. Tiiey are places where the 
law is noi applied evenhandedly loall liiiganis. In these 
areas, there is a systematic Itiiis against deiendants. partienj- 
kuiy those loc:atecl outside of the state. West Wginia State 
Supreme Clourt Justice Richard Neely candidly described 
one of the reasons behind, this phenomenon in his recent 
book; "As long as I am allowexl to rcdistiibuie wealth from 
out-of-state companies to injured in-siatc plaintilTs. 1 shall 
continue to do ,so. Not only i,s my sleej') enhanced when I 
give someone’, s else money away, but sc) is mt' job security, 
because the in-state plaintilTs, their lamilies, and their 
friends will reelect me..., It should be obvious that the in- 
state local plaintifT, his witnesses ant.! his friends, can all 
vote for the judge, while the out-ol-.state defendants can’t 
even be relied upon to send a campaign donation.'’' 

ATRA has conducted a survey of its Jiiemhers to deter- 
mine which areas they would ideniily as judicial helUioles 
ba-sed on their cxperienc:e. ATRi\ intemewed individuals 
familiar with litigation in the hellholes in an effort to deter- 
mine what makes each aiva a judicial hellhole, and to dcxnj- 
meni the liLigaiion abuses that occur in hellholes. .Al'KA 
condticied independent research of press accounts, stud- 
ies, court dockets, and other publicly available information 
to verify and substantiate these claims. While high profile 
Issues, .such a,s medical mal[)mctice. aste.sros lawsuits, and 
cla.ss action abuse, dominate the headlines in some hell- 
holes, we believe that such examples indicate a broader 
lack of faii'ness that is tx'cun'ing in these courthouses. .Any 
individual or cmployei' has I'cason to fear a lack of due 
process if sued in a judicial hellhole. 

Thi.s \'ear, 1.1 areas w ere most freiiuenily named by ATRAs 
memlieis as judicial hellholes and sujijx'H'led by ATRA’s 
studv: .Madison (fountv: Illinois; lefferson County 
(Beaumont), Texas; Mississippi’s 22nd Judicial Circuit 
(Co|)iah, Clail)orne and Jefferstm Counties}: Ilidalgo County 
lexas; Orleans Farish, Louisiana; Kaitawha County, Vl-esi 
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Viiginia; Nueces Counev; 'Icxtis; Los .Angeles County 
California: Philadelphia Court of Common Pleas, 
Pennsylvania: Mianu-Oade County^ Florida; the City of St. 
Louis. Missouri, and Hoitties and Hinds Counties. Mississippi. 
'iTie following pages will highlight liiigaiion abuses that have 
cxxnjrred in these areas and }>rov1de an cxplantition why 
these areas are consitleivd judicial hellholes. 

Judicial hellholes aiv sometimes referred, to as “mtignct 
courts" or even "magic jurisdictions" - magic in that they 
can seemingly pull million or billion dollar verdicts out of a. 
hat and create causes of action previously unknown or pro- 
cedural rules that ate fbieign to due pnxrcss. 

In addition to these 13 hellholes, the rejjort also 
includes anecdotal information on three i:id.dition;:il aretis; 
Hampton County, South CaoDlina.; the Northern Panhandle 
of the Suite of West Virginia; and appellate level courts in 
New Mexico, These aretis are awarded a "dishonorable 
mention," as areas also named by .several survey respon- 
dents as judichti hellhole.s, and this report highlight, s a par- 
ticular abasive practice or warped litigation environment in 
these jurisdictions, 

.After pciinting out the problems in hellhole jurisdictions, 
ATR.A highlights “points of light" — places where judges and 
legislators have leccntly intervened to stem abusive prac- 
tices. Such positive action.s include the recent enactment of 
comprehensive tort reft)rm in Texas, a [)ack;ige of tort 
reforms in .Mississippi, and the stemming of forum shop- 
ping in Pcnnsvdvania anti A’ix-.st Viiginin. It also includes the 
clamping down on the IIcxkI of mass joinders flowing into 
Jeflerson County. Mis.sLs,sippi, by Judge Lamar Hckard. 

The exam()les alxn'e illustrate, there are sewral reforms 
that judges and legislators oan adopt to restore l);thince to 
judicial hellholes. First. .\'1'R.A suppoi'ts the strengthening of 
venue and forum non curivcriiens law's. Venue law's dctci- 
minc the appropriate county within a state for a plaintiff to 
file a law.suil. A Liir venue rule would allow .suits to he 
brought where the person lives, where he or she was 
injured, or where the defendant's principle place ofbusi- 
ncs.s Is kxated. The dcx'trine oi forum non conivnierks. a 
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related coneeijt, allows a ( (jurt in one state to dismiss a 
elaim when the court finds that it would he more ap()ropri- 
atcly heard in another state. I.ikcwnsc. courts should ensure 
that the doctrine of fonim rum cufiverneiu is applied in a 
manner that requires a meaningful connection with a juris- 
diciion. Hnally, Congress should enact the Class Action 
Fairness Act of 2003, which would provide some solace to 
those hauled into judicial hellholes dial iheircase can be 
heard in a more neutral, fcticral forum, as emisioned by 
the Founders crafting of (liver.sity jurisdiction” of the fetler- 
al courts. It is also imfiortanr for courts to hiithfuUy fulfill 
their “gatekeeping” role by ensuring that expert testimony 
is ixdiabic and keeping “junk science" fivm the courtroom. 
Fivqucntly overlooked is the importance of imprening the 
juty system, i he collective wisdom of a represeniaiive jury 
can provide the foundation for hearing and deciding cases 
in a fair and bahtneed way and help avoid oudier verdicts. 
ATRA encourage, s emiilo^Tirs to adojit jun’-friendly policies. 
The As,sociation also .suiJfKirt.s legislation, such the mtxiel 
Jury Palriolisni Act developed h)' ihe American Legi.slaiiv-e 
Mxt.'hangc ('ouncil, that is designed promote juiy service 
and ensure that juries include the wide r!.inge of knowdedge 
and experience of the community to make informed and 
fair decisions, 

Wliile legi,slaLion can help alleviate die probleins idenii- 
lied in this report, one of the most efleciive ways to 
improve the litigation environment in hellhole jurisdictions 
is through the fair and full attention of the media and 
action by ruaders of this report. ATfu\ belicws that by plac- 
ing a spotlight on the litigation abuses thru occur in hell- 
holes, the public and the media can persuade the courts in 
hellholes to apply the la.w fairly to all liiigtints. 
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Introduction to Judicial Hellholes in the 
United States: Equal Justice Under Law? 


T here arc very few institutions in j\nicri('a more hallou’cd 
than the judiciary, ,(\mcrican couil.s arc a place where 
i ruh is 10 bo pursued, jusLicc is to be blind, and the rights 
of the parties are to be protected, in many courtrooms 
thi-Qughout judges uphold these tenets and serve 

their ronmiuniiie.s proudly. Not so in |u<li('ial hellholes. In 
these courtrooms, as Dickie Scruggs pointed out in the 
remarkable moment ol'trandor noted earlier, the notion that 
black rc)l)e,s and jury boxc.s create impartial judge.s and ref>- 
ir.scntativc juries is a fallacy: What increasingly apitettrs to be 
tiue, though, is that these jurisdictions have l)een targeted 
and cultivated as places whore justice can be skewed by the 
pliiintiffs’ for its ov,ti benefit.' 

What judicial hellholes have in common is that they sys- 
tematically fail to adhere to core judicial tenets or jrnnei- 
I>les of the law. They have strayed from the mission of 
being places where legitimate victims ran seek compen.sa- 
tion from those who caused their injuries. Wciikncsses in 
evidence tire loutinely overcome by pre-tiial and prcKcdur- 
al rulings. Product identification and ciiusiition heccjme 
"irrelevant because [they knowl the jury will return a ver- 
dict in favor of the plaintilT.’” Judges approve novel legal 
theories so that plainiilTs do not even have to be injured to 
receive "(iamages." Defendants are named not because they 
may be culpable, but because they have deep pcx'keis or 
will he willing to .settle at the tlireai of Iwing subject to the 
jurisdiction. Not surprisingly, judicial hellholes have 
become magnct.s for pcrstmal injuiy ca.sc.s iigain.st out-of- 
state employer.s, a,s plaintiffs' hran'crs from arounti the 
country cht:K:)se these jurisdictions to file iheir cases - 
especially when those cases are weak or speculative. 

The purpose ofATKA's judicial hellholes iniiiativ'C is to 
show the litigation abuses that (K'curin the.se jurLsdiction.s. 
Our goal i,s ttj help change the litigation envinjimient in 
the.se area.s so that it is fair and iKilanced. 

While some h.tve suggested that entire states may be 
labeled hellholes, as respondents to .A'i'ltA's survey have 
demonsinued, it is usu.illy only specific counties or courts 
in the state that deserve this title. This list is by* no means 
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exclusive or exhaustiw. In many states, including some that 
haw received national attention, the majority of the courts 
arc good and the publicity is a rcsuli of a few bad apples, 
because ton law is generally court-mndc. and judicial deci- 
sions arc so determinative in the outcome of individual 
ca.ses. it may only take one or two judge.s who .stray from 
the law in a given jurisdiction to become a hellhole. 

To the extent po-ssihle, ATRA has tried to be specific in 
ex|:>laining whydelu'ndants :iiv unable to achieve fttir triiils 
within these juiisdietions. IJcciiuse ATKA members rnay face 
lawsuits in these jurisdictions, some members wciv justifi- 
ably concerned about reprisals if their names and their 
cases were identified in this report - a sad commentary 
about the hellholes in and. of themselves. 'I'his concern is 
not hypothetical or speculative. In June 200.^, The Lakin 
Law Firm, which cepre.sent.s itself a.s the "Be.st Personal 
Injury Law Firm" -and Is active in class action and asbestos 
lirigttcion. sought to haul civil justice activists across the 
countiy into a Mitdison County coui't as .i result of their 
aihtxraey. Mccr a joint [uv.ss event to discu.ss the unfair legal 
treatment that many civil litigants have received in .Madison 
County leaders of.ATK.A, the Illinois Civil Justice League, 
the Illinois Chamber of Commerce, and the LLS. Chamber 
of Commerce were sub[)oenae<i in a chtss action product 
liability law.suil, involving claim.s of defective automobile 
paint." ATRA had no knowleilge Cif facts of thi,s case, which 
w^s totally uni-elatcci to the |.>i'ess cwnt. The subpocnii 
scrvx’d on ATR:\ sought to com[)el the organization to 
release conhclentkil Fimmcial information and membershij) 
lists, and require it to either pay the travel expenses of 
appearing for a deposition in Madison County or the legal 
fees in fighting the subpoena. .'Vl'KA believes the puq.X)SC of 
the subpoena was to intimidate and silence ATRA and it.s 
right under the First Amendment of the U.S. Constitution 
to discuss why it believe.s Madison County is a judicial hell- 
hole. ATRi\ filed a motion to quash the ,sub[)oena based on 
the violation of its fundamental rights of sfteech and associ- 
ation ofiYTRz^. and it.s mcmbcr.s that w'ould result from sucdi 
an unconstitutional invasion, and was prepared to file a 
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motion for sanctions against the plaintiffe’ Lm^v'crs for their 
clear altuse of [jfocess in using the court’s subfxjena (xjwer 
for nn ulterior purpose unrelated to the pending ease.® live 
weeks later, the law firm withdrew its subpoena, which 
.'Vl'R/\ \iews as a cleai' vindication of its rights and as confir- 
mation that the subpoena had no ground to stand on in 
the first place. 

Undeistandably, in an efl'ori to re-sitect the confideniialiiy 
of its members, ATR,\ has, therefore, rclied primarily on 
news ai'ticdcs and other publicly-a\'ailal)lc sources to find 
re|)rc.sentativc examples (d injustice in each hellhole. 
Citaiions for these sources can be found in the over 250 
endnotes following this report. 

Common Problems in Hellholes 

Each hellhole section of this ivport contains unitjuc deci- 
sions and verdicts, but there are common theme.s that bind 
the.se jurisdictions together. Some of lhe.se i.s.sue.s have 
been prevttlent for years, while others ;iiv rclatiwiy newt 

■ Foiwn Shopping: As verdicts and seulemenis have 
increased clraniaiically, plaintiffs' lawyers from other 
jurisdicLiojis around the country are finding it more 
lucrative to join with plaintifl's’ lawyer in judicial hell- 
holes and .spill the take, rather than file the case.s on 
their own in their own area. Thi,s only exacerbates the 
|)roblem. When Icjcal courts are bunicned with ttx) 
many out-of-state cases, they tend to .shortcut the rights 
of the parlies. 'I'he endless sirenm of cases ihai belong 
elsewhere inio a ICMtal courthouse cause needless delays 
for proper cases brought by local residents and places 
an unfair burden of paying for the inci'ea.se workload in 
the judicial .sy.sieni on local taxjiayer.s, w'ho elleciively 
subsidhe the processing of these oui-of-siaie claims. 

■ Improper Class Certifications: Judges and trial lawn-crs 
in judicial hellhole's know' that w’hen clitsses are certi- 
fied. companies are under exti-iordinary pu'ssure to suc- 
cumb 10 “blackmail sciilemenis' ’ reg.irdlcss of the mer- 
its of (he case, in some hellholes. |udge.s are notorious 
for cerLifying classes that do not meet (he criteria specif- 
ically laid out in the law: that the class is sufficiently 
large, that each cktss member's claims are ba.sed on a 
common (luestion of law or fact, that the ckus-s represen- 
tatiw's case is typical of the other class members and 
that there is a fair and adequate protection of class inter- 
ests by tile lawvvrs who have brought the class action. 

■ Merss Actions: Where class reriificalion Is not an option, 
the same dynamics can be achieved ihmugh mass join- 
ders or consolidations, a tactic that has been used more 
frec]ucntly in recent years. In these instances, judges 



combine tens, huntireds. or even thousands of indiridual 
claims against \'arious tlefendants into one mass trial in 
an effort to clear their dockets. I'he goal of mass actions 
is to force companies to settle, rather than have the 
cases determined on the merits. With so many plaintiffs 
and defendants, individual parties are deprived of their 
rights to have their cases fully and fairly heard by a jury. 

■ The “Aslieslos Exempiiorr from Actual Injury atui Due 
Process Requtremxents: It used to be that to sue in tort 
litigation, a [tlaincitf nceriecl to be injured. Now, judges 
in judicial hellholes are allowing suits for "damages" 
w'here no injury or impairment exists, -And plaintiffs 
are being allowed to recover for "fear' ihni they may 
become sick at a later date. -Mass actions and expedited 
trials are e.sjx?cially prevalent in asbestos litigation, 
which encroach on the coastilutional due prore.ss 
rights afforded to all, 

■ Cozy Relaiionsh/ps: It is l.x;coming more and more 
clear that judges in judicial hellholes arc elected of, by 
and for plaincifts’ lawyers. While businesses are hauled 
into court all over the country, local trial lawyers w'ork 
with the same judges year in and year out. In these hell- 
holes. they contribute to their campaigns and routinely 
.stxrializc with them. 

■ Rxpefiired Tiials: In s<.)me jurisdictions, courts schedule 
many trials on the .same dace, but then call few of tho.sc 
cases, This practice makes it dilVicult fora defendant to 
prepare its cases and pressures it to settle. 

Of course, there are many other commonaluies; the 
admls,sionof"junk,sck.'ncc:" the failure to dismiss frivolou.s 
claims: skta'ockiing metlical malpractice liability; and 
ea:e.ssivc vcidict.s chat actually can reach into the billions, 
judicial hellholes have earned their mputation because 
judges in these jurisdictions do not miss many opportuni- 
ties to find for the plaincirts.-.and their lawyers. 

A Look Back: 

The 2002 Judicial Hellholes 

In 2002. ATRA memixers named 1 1 areas most frequently as 
judicial hellholes: Alamccli County, California; I.os .Angeles 
County^ Califijrnia (particularly, the Civil Central W'u'.st 
Division): .San Francisco County, Calift)rniu; Madison 
County, Illinois: Orleans Parish, Louisiana; .Mississippi's 
22ndjudicial District; the City of Si. Louis, .Missouri; 
Jefferson County 'Ibxas; Hidalgo Couniy, ibxas; Nueces 
County, Texas; and Starr County, Texa.s. In addiLion, .several 
counties inAlabama; hLunpion County. South Carolina; and 
West Alrginia were given a "dishonoiahle mention" as areas 
that have also Ixx'n named as judicial hcllhole,s by numer- 
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ous individuals with whom wc spoke. ATRA's 2002 Judk:ial 
Hellholes re|>ort achieved its shining light on the 

abuses of these jurisdictions. The report was covered in the 
national media as well as in local newspapers in many of 
the states containing judicial hellholes. .-VI'RAs focus on the 
troubling practices of these courts and the dilTiculiy in 
obtaining a fair trial was helpful to passage of ion reform in 
Mississippi and 'Ibxas, and medical liability and venue 
reform in West Vii'ginia in 2002. For cxam[)lc, as the D^iUas 
Morning News recognized, " [t Jhe shadow of Beaumont and 
other alleged 'hellholes,' including three otherTesis coun- 
ties, hovered ovci' the legislature this spring as lawniake’rs 
overhauled state tort law’s.”’' 

The 2003 Judicial Hellholes 

This year, 1,^ areas were most l'rec|uemly named hy ATRAs 
members as j udicial hellholes. Of these, eight areas are 
veteran hellholes of A'l'HA's 2002 survey, or “repeat offend- 
ers” (designated with an *). They arc |>re.senicd in this 
rcftort and ranked based on the iivtjuency hy which they 
were named. 

1, Madison County, Illinois* 

2. Jellenson County, Ibxas* 

Mississippi’s 22nd Jutticial Cinruit (Copiah, Claiborne 
and jefferson Counties)* 

d, Hidalgo County, 'Ibxas* 

5. Orleans Parish, Louisiana* 

6. West Virginia, and particularly Kanawha County 

7. Nueces County, 'lexas* 

8. Los Angeles County, California* 

9. i’hiladclphia Court of Common Pleas. I’cnnsylvania 

10. Miami-Dade County, Florida 

11. City of .Sl. Louis. Missouri* 

12 & 13. Holmes and Hinds Counties. Mississippi 

In .tddiiion, Hampton County. S<:)uih Carolina; the 
Northern F.inhandle ofWest Virginia: and appellate courts 
in New Mexico tire awtirded ti ’'dishonorahle mention" as 
areas in order that hav'e also been named as judicial hell- 
liole.s hy many individuals with wJiom we .spoke. 

Ihis report highlights the litigation abuses that have 
occurred in these areas and provides an explanation as to 
why these jurisdictions arc considered hellholes. It also 
considers "point.s of light. " recent actions by judges and 
legislators that have .scjught to restore fairness and balance 
to the judicial system. 
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Madison County, 

T here is a rcrason that plaintiffs' 
lawyers throughout Illinois, 
and indeed the entire nation, 
flock to a courthouse in a small, 
rural county that covers just “25 
square miles in southwest Illinois. 

Follow the Personal Injury 
Lawyei- Money 

Some say “follow the money" ' 

'Itie locally elected judges of the 
Circuit Court of Madison County 
receiv'e at least ihree<iuaners of 
their campaign funding from the 
lawyers who appear before them 
to represent plaimilfs in pcnsonal injury cla.s,s action, or 
medical malftraclice cases.'* ^Hiile the answer may not be 
so simple, such contributions combined with the favoralde 
rulings of tlic court and its willingness to hear ca.ses that 
are seemingly l.tcvxind. its juri«.liction is cause for at least a. 
suspicious eyxijrow. 

The Jackpot Jwisdiction 

Another reason m-ay lie M-adlson County’s repuialion for 
exc.)ibiqi.nt awaids. Kot once, but twice, the Chicago Tribune 
crowmed MatlLson County as a “iat:k[)ot jurisdiction.”" As 
the ncwspaiter lecognizcd. “[cjhe numljcr of suit, s has .shot 
through the nxif. and local newspapers sport advertise- 
ments looking for the local plainiifl' who can provide a con- 
venient. excuse to lile in Kdwardsvilic., .. ['llhe Madison 
County phenomenon alsc) provicies a dnimtuie illustration 
of the prjiential Ixir jX'x'jr public policy when things get 
carrieti away.”*’ Even ieiire<'l Madison County j udge. John 
DeLaurenti, weighed in chat it took Madison County four 
decades to earn its teputation, but nowt it is .so big with ,so 
much money and potential influence on fjcople’s careers 
that is has become verydilTicull to limit it in any way,"'' 

The Courthouse is Open for Business 

Madison County judges are infamous for their w illingness 
to take cxtse.s from acro.ss the country, with little or no local 
connection, and offer ded-sions thttt reguktte entire indu.s- 
tries nationwide. Through artful |)leading, lawyer.s are 
skilled at stopping defense lawnxu's from moving their cases 
to a more neutnii forum by including a named plaintiff 
from the defendant’s home state or toying with the amount 
in controversy lo defeat the requiremenis of federal diversi- 
ty jurisdiciion. Madison County's over-eagerness lo hear 
cases from other pans of (he state has even been criiici/ed 
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by the .Su|)rcmc (xjurt ot Illinois.*' The mexst recent ease to 
gain |)iibli(' scrutiny is C,yidley v. Slate Farm Mutual 
Automobile Insurance Co. . n class-action suit OTCr allegedly 
fraudulent practices stemming fix.>m the sale of a car in 
I/.tuisiana to a I.ouisiana resident. ' ’iTic Supreme Court of 
Illinois is expecied lo rule on whether the case is another 
instance ofpure forum shopping ihat should be moved 
eiiher (o a more appropriate Illinois county or dismissed 
and sent l)ack to Louisiana. Some heliew that this ease pro- 
wles the Court with the opfjonunity to again express its 
frustration with the Madison County delKicde and strength- 
en Illinois* rules regarding non cotivenierts - that is, 

the issue of where a case ought be filed and decided.'^ 
because ihe purpose of this repon is to foster change, 
it i.s only fair lo recognize wlien {xxsiiive action lakes place. 
LDuring the writing of this re[X'jrt, Ju'ige Byroji, a Madison 
County Cii'cuit Judge, fairly dismissed an anion filed in 
Miulison County under tlCrc forum non cottvenierts dtH'trinc 
and directed the plaintiff l)ac:k to his home state.' The dis- 
missed erase croncerned a lifetime ix-sidcnt of Washington, 
who worked in NXhshington, and wris allegedly exp<:)sed to 
asbestos and injured in \Xiashlngion, received no medical 
treatment in Illinois, and. had. no witnesses to testify’ on his 
belialf in Illinois.* ' So, what wa.s the i')laimin'’s a'>nneclion 
with Illinois? A lO-day fimiily varaiion almrxsi 50 years ago.'' 
While it seems outrageous that the plainiill’s aiiorney even 
attempted to i)ring the case in Madison County it draw’s fur- 
ther attention to some trial attorney’s' ■wild aiicmins to hsivc 
their erase, s heard in Madison County. This report irommcnds 
Judge Byron for his dismissal of the aciion, which ihwaned 
the plaintiff’s atLomey aiicmpt lo present ihe case in an 
improper, but |:)crha.ps more ptxrfitablc, juiisdiction.-- 

A “Class Action Paradise” 

As (rks,s action law.suit.s find their way to Madison County' tvith 
incrciising fivqucncy the county h;ts btreome known lay some 
a.s the “law’suit eapiteil of the w’orld” and a "class-eKiion para- 
dise.”*’ It ixrcently earned its owm segment on 20,^0.- Index’d, 
Madison County experienced an ext laordinoA' 2,05<)% 
incre.ise in class aciion lawsuits in three years between 1998 
and 2001, and the increase was expected to reach 3,85t>% by 
2002.'' Plaintiffs' lawyers knowhow eiisy it is to trertify’a 
nationwide cki.ss in Madison County, persuade the trourt to 
apjily kvoralale law, and then e.xtraci a coun-appro\'ed settle- 
ment that com|.icnsates the law’yvrs kr in excess of the wc- 
tims, who often receive no more than a “coupon recav’ery;”^* 
As legal ethics Professor Susan Koniak of Bexston University’ 
School of Law observed, "Madison County judges are infa- 
mous for approving anything pul before them, however 
unfair to the class or suggestive of collusion that is."-"' 


Likewise, Benjamin N. Cartlozo Schcx)l of Liw’ legal ethics 
Profe.s.sor Le.s1er Brickjnan concludes that "the rule of law’ has 
been displaced by the ‘rule of class action law’yers. I'hc 
Supixmac Court of Illinc*is recently tex'k a small step foiw’urd 
to address class action tibusv’ lay changing its I'ulcs lo allow’ a 
party to seek leave for an interlocutory appeal of class cenifi- 
cation orders.**' This change, which became effeciive in 2003 
after millions of dollars in seitlemenis and judgments,'-' is a 
fXKiith’c first .step, and more needs to he done to .solve the 
sulKtantial problem of tl>rum .sho|>|)ing. 

Lcx:ally elected judges in Mtidison County have, and con- 
tinue to, set nationwide policy with respect to the insur- 
ance. communications, and various other industries. One 
recent example is a .Madison C<:>univ judge s approval of a 
$350 million .seiilemeai in a cLvss aciion law.suit again.sl 
AT&T and Lucent in November 2002 that alleged cu.slonier.s 
were being billed to lease lelei^hoiies at an exorbitant rate. 
Forty-four lawyvns from four law firms who worked on the 
case w’ill .split $8(1 millk)n of the .settlement for legal fees and 
alK)ut $4 million tor ex[K.’ase.s. The customers, on whose 
behalf these lawyers brought the case, took an average loss 
of $6,49. They are eligible for a $ 1 5, S40, or $80 payment 
based in part on how’ long they paid to lease phonos, ' 

BkK‘kl)u.ster .seems to he a favorite target of c:lass action 
law'yers. In 2001, law'yx’i's filed a national crlass aertion 
kiwsuit iigainst the video tenter in another judicial hellhole, 
Jcffcrson County. 'Ibxas. alleging chat the company had 
chaiged yrtccssiw late Blockbuster thouglit this law- 
suit w";!}) over w'hcn the court approved a. settlement that 
provided customers with discount coupons for rentals, while 
their attorneys divided up a $9,25 million fee award.” But 
the sequel was yet to come. In .■\pril 2002, Blockbuster found 
itself subject to another nationwide class action law’suit - 
this time in Madison County - alleging thiit the company 
v«LS cheating memlxfrs of its ' rewanis " program out of free 
rentals, w'hieh give one five ivnttil for evxay fivv ptiiti rentals. 
’I'hc lawsuit iillegcs that Blockbuster did not give customers 
credit for “re-ivncils " - claiming that late charges on icturns 
should be counted toward the pn:)gram. ,\n editorial in the 
Belleoille iSeu’S-Democrai dt-ckiKd that the pending lawsuit 
"is giving new' meaning to the word i'rivolous."”'* 

Asbestos Central 

AslxTstcxs ca.sc.s, in [)an:icular. .seem to find their w'tty to 
Madison County Circuit Coun at a surprising rate. Madison 
County (population 259.000) now hosts more mesothelioma 
claims than New York City (population 8,000,000), and a 
nine member law firm with one ollice in Madison County 
claims to handle more mesothelioma ca.ses than an\' linn in 
the country’ '** 'Why? Acconling to former I I.S. Ationie)' 
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(icnci'il (iriffin Bell, it is beeau.st.' its judges accept cases 
from throughout the state and pkice them on extraordinari- 
ly expedited schedules that do not pro\’idc defendants with 
adequate time to prepare for trial.-'' With the deck hcawly 
stacketi in favor of |.>laintiffs, defcndjims arc foixtcd to settle, 
regardless of (he meriis. When such cases do make it to 
trial, the coun does not permit defendants to introduce evi- 
dence that (he plainiilT was exposed to asbestos at a job 
with, or by a paxluct of another company or that the plain- 
tiff may htive engaged in (Jther aclhities that could haw 
been respon.sible for the negatiw health effetx.s. Giwn such 
;i procedures, somet may have foretold this war’s $250 mil- 
lion verdict to a single plaintiff for his injuries from asbestos 
cxposui'c.- oi' the 15,'54. 1 milliem dollar awaixl to a single 
asbestos plainiilT in 2000.-‘ At the lime, the S3'i.l million 
a.ward was ihe largesi asbestos verdict in Illinois histoiy-and 
one ofthe largest asbestos verdicts in ihe nation. 

Appeal? That Will Be $12 Billion Dollars! 

It aliiio.st cost u $12 billion bond to a|)|)cal an exccssiw \vr- 
diet, from a Madison County coun,’'" First, Philip Morris was 
hit with a $10,1 billion verdict out of a nationwide class 
action alleging that, the company defrauded ■'lights” smokers 
by .sugge, sting to iliem Marllioro Ligiils and Cambridge 
Light, s were actually le,s,s hazardou.s than ilieir full-Jlavor 
bmnd.s.'*’ Then, to acid Insult to injury, tlie company wa.s 
ordered by the Madison County trial judge, Nichola.s Byron, 
to po,st a $12 billion bond in or(.k'r to .stay enfonx-mcni of 
the judgment (.luring apiK-al. ' After lengthy hearings, Judge 
Bynan decided instead. i.o reciuire the company lo place a $6 
billion note owed to the company, the $420 million annual 
interest, the note generates, and an additional $800 million 
in ca,sh payable in cjuarierly installmeni.s in an esenjw 
account controlled by the coun clerk.'' Xevenhele.ss. the 
plaimilTs' lawyers, unsaiisTied that Philip Morris had escaped 
bankiujitcy, ap[)ealed. The Illinois Fifth District Court of 
Appeals ruled tlitit Judge Byron exceeded his authorin' by 
setting a bond lom-r than the amount of the judgment, ()lu.s 
interest and costs, ' The Supreme Court of Illinois reinstated 
the $6 billion bond and took direct appeal. 

And They Are Mad... 

As fully di.scu.ssed in the introductory- pages of this refKJtt, 
some plaintiffs’ lawy'ers are not ha|)|)y that ATR,A and oth- 
ers are docurnenling ihe liligalioii ahuse.s occurring in 
Matiison County. They tii'c seeking to retaliate against non- 
profit organizations and employers that adTOCirte for civil 
justice reform. ATIL\ encourages its members and all tho.se 
seeking justice and fairness, to not be intimidated by such 
aiiempis to siife the freedom of speech and association 
upon which this country is founded. 


Jefferson County 
(Beaumont), Texas 


R efusing to acce[)t 
a case in Jefferson 
County can get you 
killed. In an incredi- 
ble and .sad story', that 
Is what happened lo a 
well-re.specled plain- 
tiffs' attorney when 
he clcciinecl to take 
an a.slxrstos case and 
his distraught would- 
be client responded 
with a shotgun.” 

jeffierson County: IcK'atcd in Southeast Texa.s. is known 
as a (Ktrticularly (ilaimitt-tricndly juri.s(.iiction where ‘suing is 
one of Beaumont's biggest industries. The Austin 
.\nierlcan-SuiLesmati has rccogiii/cd that ” [o] ver the past, 
few decades, personal injury lawyers have claimed this 
territory its their own, estjiblishing Beaumont, Ifort Author, 
Orange, and neartiy towns a.s an enclave where clas,s-acLion 
lawsuits are pursued with a vengeance and. juries often pass 
down sizable judgments,"*' As one defense lawyer who has 
tried ca.se.s in Jelforson County .stated, ‘Tin not looking for 
a [iixHlcfendant [ilace...! just wtint a fair trial. 

I want the [ilay'ing field to lie level.”*' 



Asbestos Lawsuit Magnet Court 

Jefferson County is a magnet for asbestos claims. For 
instance, the list of active cases in the 58th and l'72nd Civil 
District Courts, ItK'ated in Jackson County includes hun- 
dreds, perhaps thou.sands. of a,sbe,sio,s cases.'" In order to 
addre.ss this situation, in 2()().5, the .Senaie State Afairs 
Committex: a|.>pixj\vtl a bill thiit would litive provided, for tin 
inactive dodwt program and reejuired that claims sati,sfy 
objcctivv medical criteria, ^ Similar [irogranis have [iroven 
successful in protecting ihe rights of those who are not sick 
to sue should they become ill, while keeping Such claims 
from closing the judicial system and preserving limited 
resources to conij-ierLsale the truly .sick. Iinforlunately, 
despite several weeks of negoiiaLion beivieen the Texas 
Asbestos Consumers Coalition, the trial l-jar. and several 
Texas .Senator's, a.s wvll us lieutenant Covernor LTcwhur.st 
and Covernor Perry: the a,sbe,sto.s reform bill failed to reach 
the 21 v'otc.s necessary' ftn' rule suspension and was not 
brought to a floor vole. .'\s the Texas Legislature is now oui- 
of-scssion uniil 2005, the asbestos liiigaiion crisis is likely to 
continue in Jefferson County courts. 
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“The Barbary Coast of 
Class Action Litigation” 

As ATI1:\ rcc:ognizc(l in its 2002 Jufiicinl Hellholes report, 
Jefferson (bounty Texas, has also htvn failed the “the 
r5arbary (T)ast of class ae tkm litigation."'' A recent study by 
ihe Manhaiian InsiiuKe found dial ihe number of class 
aciions lllcd in Icfrcrson Couniy nearly doubled between 
1998 and 2000.- I hc same study also revealed that in class 
actions filed in Jeffer.son (lounty between 1998 and 2001. 
only l.J of 1“.J defendants were based in Jefferson (kauniy, 
and onl}' 61% of plaintiffs were county residents.'' ll is a 
|)la('e where entrepreneurial lav.yer.s have sutxl out-ofstatc 
emiiloycrs tint! profltetl from millions in legal fexis, while 
their clients, most of which were located outsi<ie of 
Jefferson (founty and may not have even know-n about the 
lawsuit, received only coupons similar lo that which one 
might clip from the Sunday newspaper. ■- 

Doctors Flee from Rising 
Medical Malpractice Liability 

As in other judicittl hellholes .such as Philadel|)hia. 
Pennsylvania, medical lialiiJity has caused insunince rates 
to soar, sending Jefferson (lounty neurosurgeons, obstetri- 
cians, and. other doctors fleeing the aiva.^ Accoixling to a 
'lexiis Senate Committee study, juiy awaals in medical mal- 
practice lawsuits tripled on average lo S5.5 million from 
1991 to 2000.’- According to the Jefferson Couniy Medical 
Society, more than halfofdCMnors in Jefferson County saw 
their insurance rates increa.se by at least 55% l)eiween 1999 
and 2002, with most medical malpractiee insurance ctuTiers 
leaving the Textis market altogether. ' 


22nd Judicial Circuit 
(Copisth, Claiborne & 
Jefferson Counties), 
Mississippi 

F ayciic. the couniy scat 
of Jefferson (louiily 
MLs.sis.sippi, has the dLsliiici 
privilege of hokilng ilie title 
of “jaek|X)t jiLstice caf)itaJ of 
.i\mcrica.”^’ It is a small, 
rural county' wJierc the 
number of ptlainiilTs rivals 
the number of residents.-* 

'iTic national media, includ- 
ing the LosAtige/es Times’^ 

TheNetv York Vmes^ and 
the Viish/Jif-ioij Times:"- 
have all rccctgnizcd the 
Jefierson (lounty ithenomenon tts a front-page .stoiy. In 
No\'ciTil)crof2()()2. the ixtpularncws pnjgram, "(iO 
Minnies.'' devoted a program to explaining why Mississippi's 
22ndjudicial Circuit, which inciudojs Copiah, Claiborne, and 
Jcttciwn Oounty is a ltt.vt.)rice plitce for plaintiffs' lawyers to 
flex'k frcmi all over the Nation.'' It is more than ironic after 
the airing of the 60 Mimues program. Media General 
Operations, which owns the local CbS-afl'iliaie, the 60 
Mimites' [)it)ducei'.s', and scventl individuals who cromment- 
ed in the [)ix)gram, iound themselves named as defendants 
ina $6.4 billion defcitnacLon lawsuit in Jefferson Gounty-’ It is 
representative of the abuse that occurs in Jcfl'erson County, 

Anyone Can Sue in Jefferson County 

Plaintiffs’ lawyers routinely avoid federal diversity jurisdic- 
tion by naming a lot-al company ;us a fiefenfiant, thus avoid- 
ing the complete tliversity necessary to remove a case 
involving iiariie.s indiH'erenl siaie.s to federal court. One 
small business. Iktnkston Drug Store, has been called, 
■ground zero" in the [)harma<'cuti(:ul litigation Imsiness 
bcc:ause, as the only pharmacy in Jefferson (lounty it has 
been narned in hundreds of lawsuit alleging the defective 
manufacture of consumer prescription drugs in order to 
bring a large, out-of-state pharmaceutical company into 
l(x:al court.'* The eexsts are real. As Ms. Bankston explained, 
“Tve searched reccirrl after record and made cesp)' after 
copy for u.se agaktsi me.... Tve had to hire personnel to 
WTiteh the store w'hile T wtis dnigged into court on numer- 
ous (K'casions to testifs'. I haw endured the whis[)ers and 
cjue.stions of my customers and neighbors wondering what 
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wc did to end up in court so often. And I haw spent many 
sleepless nights wondering if my business would surt'it'e 
the tidal wave of lawsuits cresting over it.”^' 

Extraordinary Verdicts Under Investigation 

In rec:ent years, the 22n<i Judicial Clircuit has handed out 
numerous awards of J 100 million or more." In hirt. in June 
2()().-5; it was reported that the Federal Bureau of 
Investigation was pi'obing [tKrssiblc judicial corruption in 
South Mississippi as well as these multimillion-dollar 
awards in Jefferson dounty.' 

Unfairness in Mass Actions 

Jefferson CountN’ S willingness to permit "miiss joinders." 
which allow multiple plaintilTs with dispniaie injuries to 
join in a single case, may also he changing tor the Itcttcr. 
Mississi|)pi is one of only two states that does not haw a 
crlass ac:tion rule thttt requires tit least some nietisure of fee* 
Lual and legal similarity between the claims at issue, 
lictween 191-19 and 2000, the number of mtiss iiciions in 
Jefferson (lountygrew from 17 to 75- .Vlany ofthesc claims 
had no relation to Jefferson County, were brought b>' 
lawyers from all over the country against oui-otsuue 
employers, included one local defendant to avoid federal 
diversity jurisdiction, and wciv clearly .stacked with plain- 
tiffs, who nitty or mtiy not htivc hsid ;i valid claijii. in onlcr 
to comjtel .settlement. 

Real Effects on Real People 

'I'he elfecLS of lawsuit abuse on the people of Mississippi 
are .significant. Mi,s,sissi[)pi’s insurance commi-ssioner says 
thtit 71 insurance comjtanies have .sio|)|)ed doing busine.s.s 
in the .Slate, obstetririans are few and hard to find due to 
sltyrocktiing medical malpractice premiums, and thou- 
san(.is of jobs have been losi.^'' 


Hildalgo County, Texas 

T his year, the 
Hildago County 
District Courthouse 
wtis the setting for ;i 
plot almost suflirient 
for a IV movie involv- 
ing conspiracy ihefi. 
a (ilaintiffs' lawyer 
and a corrupt govern- 
ment cmplowc. In 
Januaiy 2003- a feder- 
al jury convicted 
attorney W lassitcr 
Holmes III Cif coiLspiriiig with dien Hildago County district 
clerk Pauline Gon-/nle/.. to backdate a medical malpractice 
claim that he filed in .May 1999. Holmes placed the lavv'suit 
in an cnv'clcjjx- with a cancelled 1996 postage mark and 
filed it with (ionzulez, w'ho .stam|)ed it as filed in 1996 so 
that Holmes could avoid the .statute of limitations that 
would otherwise not permit him to file the lawsuit. 
Although Holmes made up a.ccKl<it.rnitniie stoty .ilaout the 
suit iKing filed in 1996, amended., lost, and found, in 1998, 
expert testimony at the trial indicated that the waterinark 
on the paper was not manufactured until 1997,'’ After 
three postponements, Holmes still awaits sentencing 
w?hcrc he can face a S250,0()() fine tind as niuc:h tis five 
years in prison,'’ Cionzalez. 75, was also accu.sed of stealing 
Ji-lOOt) from her office, but has not gone to trial (lue to a 
serious illncss, 

it is unlikely that this type ofconspiracy is to blame 
for the county's legal woes, according to the 'Ibxas State 
Insurance Department, the rate of medical mali^iactice 
claims in the Rio Clrantle Valley are 2ri‘.i6 alxive the 
statewide average. Malpractice premiunrs w ere among die 
highest in the nation iv.suking in many Hildago docloiis to 
close dowm or flee the .state. Dr. France, s Mitchell wnts 
forcred to shut tlowm her htmily practice, the only one in a 
small town on the banks of the Kio Grande, due to die 
tripling of insurance premiums. .As she recalled, "It was 
extremely painful--.. There were grown men in my office in 
tears, who cried on my shoulder as I left. It wa.s heartbreak- 
ing.”’ Dr. Mitchell Ls just one of the maii\' doctor-s who 
cheered the passage of Proposition 12, discussed as a 
“point of light" later in tlii.s ivjiort. 
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Orleans Parish, Louisiana send a giKKimcssasclonhcraluc they place tm the sam 

tity of the judicial prcHress inside their courtrooms. 



O rleans Parish is the 
biahplacc of mil- 
lion and billion dollar 
awards against those 
who have the misfortune 
of being sued there. It is 
a place where judges 
iK'iually take f)hoto ops 
with plaintiffs’ lawyers 
and raise ctinipaign 
donaii<^ns at funerals, 
where mold litigation is 


becoming tlie new asbesfoS; and the ihn,;ar of coming fiace- 


LO-face with an angry jury and lilainiilT-friendly court com- 


pels defendants to settle regardless of dte merits. 


Photo-Ops and Funeral Fundraising 


'I'hc most blittant tind witiely-ix'|.)oi‘tcci questionable con- 
duc:t in the New Orleans Oivil District Oourt involve Judge 
C. Hunter King. Judge King recently |>ie.si(.ied over a street- 
car accident, case with a whopping S51.d million verdict, 
which appears likely to be a result of the strong ptission 
of a jury confronted with a sstd injury to a child, rather than 
a reflection of the defendant’s rest)on.sil)ility for the harm.” 
Oounsel for the girl’s family consisted oflcxal attorney 
Robert Harvey, Sr., a contributor to and lender for the 
judge’s campaigns,'" who brought in big-name iittorney, 
Johnnie dochran.’' As jurors exited Judge King’s courtrcx)m 
after the astoundingly huge TCnlici. the hiillw-ay eruined 
into a “parLylikeatmosphere” as the judge allowed jurors 
LO pose for photographs with him and Oxhran,'- Press 
accounts suggested that the judge "managed to bring down 
the judiciary into a little more di.srepuie by po.sing Ibr fes- 
tive photogiaph,s,’' and that this behavior might in fact raise 
(■juestion.s aliout hi.s impartiality as the trial was going on."' 

It gets w'orsc. At a funeral, no less. Judge King sold 
S2S0-a-plate tickets for his personal campaign fundmiscr.’’ 
.hccoi'ding to pi'css re|.'oi‘ts, he also forecti his employees, 
on threat of losing their jobs or bucking up the money 
themselves, to sell twenty of the s.ime S250 campaign 
lickas during their work hours.’’'’ The Honorable King 
then allegedly made good on his threat and fired hLs 
court re|)orter who did not make her stiles quota.’’’ Judge 
King stands accu.sed of hang about his actions eighteen 
times in a sworn sttuement to the. state Judiciary’ 
Commission, onlv to admit he was lying when confronted 
with audio tai-K'S of his conversations with his staff.’"’ ’When 
judges themselves lie in svy'orn siaiemenis, it does not 


In Orleans Parish, Mold is Gold 

While campaign tickets can mke in the money for Orleans 
Pai'Lsh judges, mold is gold for C)rletin.s Ptirish kiwy'er.s. 
Plaintiffe’ cla.ss action lawyers hc^ld the intamous mold, 
Slachyholrys Charlamm. to blame for what i.s now known 
as “sick building sy’ndrome." which is blamed for every ail- 
ment from ear infections anti headaches to memory lo.s.s 
and respiratory’ problems. ’’ The problem is that the Center 
for Disease Conirc*! has not even linked this slimy black, 
often white-speckled, mold to the cause of any of these 
unique health conditions. ’ 

■Who is to blame for the allegedly toxic mold? building 
osvncrs? Contraettn's? Maintcriiincc firms? ;\rchitecls? 
Engineers? Liindlonis? Former owners? Pkiintiffs' la'wyer.s can 
and will slap any and all of the above with a toxic mold law- 
suit.'' Regarding the many unlucky’ possible defendants In 
any given toxic mold case, a. New Ijli'letins Ittwycu' I'ernarketi. 
“|i|f the ca.se goes to ilie jury, the jury will throw up its 
hands and say every-oiie is responsible."' There have been 
no judicial decisions in Ixnuisiana on toxic mold cases yet, 
hut there ate dozcivs of cases (rending across the .state and 
.several high-[)ix)filcs cases in Orleans Parish, and which, 
even if without merit, may have a settlement value in the 
millions.'’’ The accorncy for the plaintiffs in the largest of 
these crises has ivmarkcd, "1 truly believe that this is going 
to replaec the .tslicscos rage.”*’ 

Runaway Jury Awards Upheld 

Defen.se attorneys in Orlean-s Parish are caught between a 
rCK'kand a hard place. On ilie one hand, they are forced to 
defend cases in sxay unfriendly lower and. appeals courts 
that are ju.st ItKiking for a rea,son to let (Taintiffs win. On 
the other hand, the alternative - .settlement - never even 
gh-es defendatKs a chance to reach the merits of their 
case. ■‘I'he juries are so hostile to defendants ihai even 
plaintiffs’ attorneys in Orleans County rccogni/c huge 
verdicts ■‘reflect an angry jury.”’’’ 0\'er and over again, 
defendants in “heUhole ' jurlsilirlion.s have decided to 
bite the bullet and seiile. 

One example of the quandary defendanis face is ihe case of 
hi re New Orleans Irain Cat Leakage I'ire Litigation}^ In 
this case, orcr eight thousand plaintiff's joined in a d;iss 
action lawsuit against CSX ’li'ansporuttion. Inc.. AMP-BKI), 
Inc., Nora Chemicals, Inc. (Polysar), and six olher compa- 
nies, including Phillips Peiroieum."’- I'he plaintiffs claimed 
damages after they w’cie tbix ed to evacuate their homes 
w’hcn a raifroad tank car leaked the chemictil liuttidienc tind 
caught fire, .s()reading .smoke tind ;ish owr the |)kiintiffs' 
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ncighljorhoocl. '' Fortunately, thciv w'crc no injuries and 
the tli'e burned it.self out after two din's. •' Ner'ertheless, 
the Orleans Parish jury found in fawr of the plaintiffs and 
smacked CSX with S2.5 billion in punitnu daniijgcs and four 
othci' tiefendants with a total of ?S65 million in punitiw' 
damages.'" Ihe (rial court laier reduced the punitive dam- 
ages against CSX to S850 million,''* 

Aller defendants in Orleans Pari.sli rise Ih'jm the onslaught 
of angry jurors and judges at the civil district courts, they 
must face appellate court judges who affirm thc.se lower 
coun decisions. That is ju.st what hap|x:ned when 
louisiana s Fourth Circuit Court of .Appeal upheld the award 
against CSX, notwithstanding the trial court's consul uiional- 
I y-suspccL practice of awarding punitive damages after it had 
only determined compensatory damage.s of iwenly of the 
eight thousand plus plaintiffs,'’’ This procedure goes astray 
of the Supreme Court’-s due jircjoess requiiemeni that puni- 
tive damage, s l)car a reasonable relationship to the harm suf- 
fered.’' To ju.stify the huge award, the a|)|K'lkitc court con- 
sidered a parade of horror's of all the |M)tential Irarm that 
could, have happened, but. did not happen, as a result of the 
gas leak, including "hunda'ids or even thousands r.>r deaths 
and injuries fwlilch] could havT ensued.’ '* 

After learning of the ajtpcllate eouil's (.letlsjon, (CSX set- 
tled with the [tlaintiffs for $220 million, sto|)|)ing .short its 
ajtpeal to the Louisiana Supreme Court.*' Not itx) .surjtris- 
ingly for this "judicial hellhole,” the judge set aside 40% of 
the s‘i'220 million judgment for the plaintiffs' attorneys.* 

Wrtwr to Sue Exxon? Jump in Line! 

Last year, this reftort featured a New Orleans ease that wa.s 
the second highe.si verdict awarded in the naiion in 2001. 

In that case, a former louisiana state court jutlgc sued 
Exxon Mobil Corp. for leaving ratlkxictivliy on land invohxrd 
in an oil-field pipe operation.^'*' The juiy awanletl the former 
judge S 1-15,000 far lost properly value and SI billion in 
punitive damages. '’- Following this extraordinary verdict, 
more Orleans Parish ciiivcns have jumped in line to file suit 
against Exxon and other oil companie.s for contamination 
on tlie site, including at lea.st .seven ('la.s.s-aetion suits 
against Exxon, as well as a suit by live individuals who 
woi'kcd or I'csidcd in the aiva.‘*’ In fact, the day after the 
awtii'd tigainst Exxon came down, eleven men who cleanerl 
oil [)i|)c,s in the area filed suit for damage.s for their fear of 
developing cancer and for medical monitoring.'''* Days after 
ihai, anoiher woman filed a ckiss action suit for contamina- 
tion on her family's properly:'"' Obviously the 2001 deci- 
sion was just the spark to a giant ru.sh of litigation against 
oil companies in ultra plaintiff-friendly Orleans Parish. 
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West Virginia, particularly 
Kanawha County 

O ne step fitrward, 

two steps back. That 
seems to be ihe siluation 
in West Virginia, which 
refteats its dlstinetion as 
the only statewide jutli- 
cial hellhole in our sur- 
vey Litigation activitv hits 
increased 5.5.6% moiv 
rapidly in West V'iiginia 
than in ihe naiion as a 
whole owr the last len 
years. .And when Harris interactive ranked the nation's 
civil justice systems, 'Kfesi Virginia's ranked ^‘.iLh. Only 
Mississippi finishecl worse. "' Due to the .slew of tort reform 
measures Mississippi has since pa,s.sed. West Virginians may 
no longer l)c able to .say "Thank goodness for Mis,si,s,sippi.”‘” 
West Virginia's capital county has become particularly 
well known tor the insular natuiv of the legal community 
an<l the invention of judicial shortcuts and causes of action 
that result in million dollar damage awards for people who 
are not even injured. Within the last llfieen months, the 
local courts hate leeeivcd .significant national attention for 
their ' eieativicy" anti "family tie.s,” making them a bona fide 
■judiekl hellhole.”-” 

Instead of being a. place where plainiirrs and delendams 
may each present iheir [xisidons fully and fairly In having 
their dispuie.s resolved by an impartial jury, Kanawha 
dountv’ turned its judicial system - with the help of the 
state's highest court- into a commodity business, akin to 
an ATM for claim filers. 

Judicial Shortcuts Sidestep Due Process 

‘1110 most glaring. Iiigh-protiic shortcut in Kanawha County 
invoKx’s asbestos litigation. I'he County grabbed national 
headliiie.s in the fall of 2(K)2 when it consolidated into one 
mass trial more than 8,000 claims against more than 250 
defendanis.”" These cases were batched together despite 
the fact that they had nothing to with each other: they 
involved many diffcient rvqie.s of alleged injuries fincluding 
no injuries at all), were alleged to have occurred in |)laces 
all over the country: and involved literally hundi-cds of dil- 
ferent products. The onlx' commonalitv of the claims was 
the word "‘asbestos,” as the process abandoned ti";iditional 
concepts of individualized proof that is the foundation of 
our fault-based lort system.' Wriiing separaiely upon die 
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West Virginia Su[)rcmc (k)urt of Af)pcals’ uph()ldin,g of the 
trial court’s consolidation. Justice Minnisinl expre.ssecl that 
he wns "deeply concerned' regarding the trial court’s prac- 
tices and noted that the defendants had likely been denied 
due pi'occss foi‘ a m'.Tiad of reasons “and some federal 
court will eveniually tell us so/' " 

The goal of the consolidation 'A-iis never for justice to be 
done. It was to force seLilemeni, de.spiie the injusdee. Not 
surprisingly, nearly all the claims settled, irrespecth'e of 
theii' merits or the culpability of the defendants. When one 
comitany .settled for about a (juarter million dollar.s o\er a 
product still available in home improvemeni stores today, 
it considered it a major victory, -At a forum hosted by the 
.'\niencan "lort Rcfanii Association. Fred Baron, former 
head of the .AssociaLion of Trial Liusyers of .America even 
adinitled the consolidation was probably unfair. '• 

The Ktinawha (lounty (louri took another ill adtlsed 
shortcut for workers' compensation claims. Unclcr workers’ 
compensiition, a company can only be sued diix^cdy if it 
dclilacrtitely intended to harm employees - a serious charge 
meant for the worst corj^oitiie actons. But to save time, the 
courts ■'constructively concluded” a local employer w;is 
guilty of “clelibetuLe intent’' and allowed direct suits to be 
filed without any hearing on the i.s.sue. The court said it wa.s 
close enough that in a previous trial, a court found the 
company may have been negligent in contributing to a .sim- 
ilar health hawd. for some local conti’aciors. As noted in an 
op-ed after the decision, the cases were “fundamentallv dif- 
ferent - frorn Victual, legal and monil iLKaTipectives.” '* 

Inventing Causes of Action 

Kanawha (lounty also received national atlenlion for it.s 
"fear for ettneer" cause of action, which allows people to 
collect damages even though they do not have the dLsea.se. 
The Supreme (lourt allowed the ruling to stand, say- 
ing the Fedenil Hmployees Liability Act. which was at issue 
in the case, did not preclude the Kanawha County Courts 
from allowing rail workers to recover "fear of cancer" dam- 
ages in ackiition to the damage.s they received for other 
non-cancerou.s injurie.s."' In an unrelated decision, but one 
certain to affect future ruling.s in Kanawha County, the 
West Vii'ginia Supreme Court continuer.! ifr; degradation of 
traditional tort law by allowing noninjured [K‘ 0 () 1 c to col- 
lect ca.sh damage.s. In Pebruary 200.4, the Ctjurt cxfxmndcd 
on its creation of a “medical monitoring'’ cause of action, 
saying that people receiving "medical monitoring’’ dam- 
ages could keep the cash and do not need to be moni- 
tored for any medical condition."'" 



Admittedly Pro-plaintiff 

“I have a hanl time not iKdng lenient, a.s a jurist, on behalf 
of thcxsc people," current Chief Justice Larry StarcJier has 
been quoted a.s saying. That certainly ex|)lain,s why the 
Court ruled for the claimant in 434 of the 494 workers' 
compensation claims it accepted foi' I'eview in 2(ji32," In 
2002, the Court ruled th;u a man driving his family to 
church wa.s within hLs scope of employniem so he could 
collect from his employer's insurance company, that stress 
is compensable without a preceding physical incident, and 
that a worker can be awardctl damages for "in'olonged sit- 
ting/'--'' Justice Stareher's .statement may also explain the 
couiT.s ma.ss eoasolidation into one trial of the ashe.stos 
claims of some 8.000 plaintiffs (no one knows exactly how 
many) against 250 coi'poititions,. despite the utter lack of 
any similarity between the work sites, locations, disea.ses, 
and extent of injury of the phiiniirfs. " 

Family Affairs 

Ciiven the lamily ties between the local plaintiffs bar and 
thcxsc funning the justice .system in 'West Virginia’s capital 
county, it Is not likely due civil justice will be restored any 
time .s(X)n. Two of the more high pitjfilc family tics were 
prollled by the Wall Sin>.ei,louinal last year,"" .Most inter- 
esting is the marriage of Scot Segal, Kanawha County’s 
top plainiiH’s’ lawyer, to Kobin Davis, a Supreme Court. 
Justice. She .supported the new cau.ses of action wJiile her 
husl'Ktnd was the lead lawyer in a number of class action 
suit.s .seeking thexse damages. Not surprisingly, he was also 
the lead pluincLtfs’ attorney in the mass consolidation of 
a.slxr.stos ca.se.s referenced alxtvc. The Scgal-Davis 20, ()()() 
s(juare-fi)ot, S5 million estate was fcaturcc.! in Soutbem 
Utinfi magazine. '• 

In addition. Supreme Court Justice Warren .McGraw's 
son is a plaintiffs' lawyer who bn:»ughi several medical 
monitoring case,s with claims in the billions of dolltirs 
after his father authored a tlecision directly im{)acting 
thexse claim.s.--AT«stice McCraw's brother, Darrell V 
McGravy is the .Attorney General "^t'ho handpicked the 
lawyvrs (including Mr. Segal) who split S.^3.5 million in 
legal fces from the state's tobacco settlement. McGniw's 
own deparimeni kept just J^14.6,'^5 in fees.""' 
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Texas 

O n May 29, 2003, 
ihc Nucccs Couniy 
DisiricL Court had iis 
busiest day in fK'c years. 
Trial lawyers thought it 
might Ire the last 
chance to file medical 
mal|)rdcticc lawsuits to 
avoid the’ limits on dam- 
ages in legislation fK'nd- 
ing before the ‘Icxas 
l-cgislaivirc. ’' It was 
akin to filing ones taws 
on April 15- Their .strong el'l'ori was in vain, since Texas's 
new medical malpractice statute did noi take elTect until 
July 1, but the situation does show how this couniy is one 
of the most litigious in the Lone Star Slate, 

It is also one of the jurisdictions in which plaintiffs’ law'yers 
like to forum shop. Every once in a while, they get caught 
going LOO far. 'lake the case of the beaumont-based law 
llrm of frovosL Si Uinphrey, which represents hundreds of 
plaintiffs in asbestos cases pending in Nueces Couniy, In 
late 2002, Texas Judge Nanette Ha.seiie .slajrped it with 
S500,000 in .sanctions for actions that threaten "the iniegii- 
ty of our judicial sy.stem.”-*' According to pre.ss accouni.s, 
defense attorneys alleged, that four, single-plaintiff aslnrstos 
lawsuits were filed in one hour in Febnrtuy in Nucccs 
County.'^'' Each complaint was identical and was fileil 
against the same defendants. Then Iregan the shell game. 
'I'he llrsL two cases were assigned tojudge H;iseuc, the 
third to Judge Jose l.ongoria. and ihc fourth toJudge 
Martha Huerta. The law' Ikm then dismissed the case 
assigned tojudge Longoria. It amended the complaint 
assigned to Judge Huetra to include more than .300 p lain - 
tiffs and then moved to Jutlge Ilasctte's coui't, ap|)arcntly 
because they felt she w'as a sympathetic judge. Afiparcntty 
not. Judge Ila.sette wus not amused by these antics and 
order the llrm lo pay individual filing fees and service 
costs for each of the plaint iffs named in the lawsuit, in 
addition to the 5500, 000 in sanctions. •' ‘I'he Wall Street 
Journal jiraised Judge Hasette lor her “brave ruling” which 
imposed "normal judicial ethics'" on one of the “kingpins 
of the trial bar."--' 


Nueces County, 



Los Angeles County, 
California - Central 
Civil West Division 

H OW' do you change an 
ext'essive award into one 
that is not unconstitutionally 
excessive? In l.os Angeles 
(lounty’s (Icnti"al (livil Wc.st 
Division, the aiLsw'cr Is simjilc 
and can lie accomjillshed 
quickly on any w'Oitl proces- 
sor. hither delete three of the 
zeros or change the letter " b” 
to the letter "m.' Just follow- 
ing ATIiA’s release of the 2002 
Judicial Hellholes re|X>n arrived the news of a S28 billion 
punitivv tlamagc aw'ard against Philij) Morris to a single 
plaintifti a Oi-year-tild Ibrmer smoker. How did this c:ourt 
address the unlielievable jury award? Etusy the court 
ivduccd the ?28 billion award to S28 millivn.-‘° 

A History of Astronomical Awards 

The Central Civil West Division's reputation for high jury 
verdica.s Is w-eli deserved. This jurisdiction is such a nioney- 
nia ker for plaintills' lawyers iliat it is known to them as “the 
Bank.”-^ For instance, the J28 billion awantl comes on the 
heels of a S3 billion verdict in the (lentral (livil West LMvi.sion 
to antjfhcr single .smoker in 2001, which was, at the time, 
one of the highest venlicus in history '' It also follows a S4.9 
billion verdict against GM in 2000 involving the explosion of 
a Chevy .Malibu, where the defense was not permitted to tell 
the jury chat the dri\x-:r wdio rc4tr ended the ear at over 70 
mQes per hour, wns bcuh S|iee<"]in,g and ("Irunk. •' Meanwhile, 
the court allciwetl the plainiiil's' aiLoriie>' to present testimo- 
ny regarding OM's supposed lobbying to limit fuel-tank safe- 
ty regulations, but did not [lermic the defense to [irescnt 
the testimony of high-ranking former [lulilit" seivants” to 
rebut the filaintiff's testimony'-’ .3nd wc still remember the 
S760 million punitive damage award in a toxic pollution case 
in 1998, "where the juiy rcs|X5ndod to a judge's call to “send 
a notice out to the "WTirld.’'' •' While each of these ira’iiixis 
were reduced by a judge, the .sheer magnitude of the 
amounts, even after the reduction, is cause for alarm. 

Breaking the Bank 

At this rate, the sum of verdicts coming out of the (Central 
Civil West Division may exceed the total wealth of some 
small countries. The bank clearly needs lo hire a guard 
w'ho will stop the looting and apply the law. 
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Philadelphia , Pennsylvania 
(Court of Common Pleas) 


h: 


[ ow much Ls a 
rouline slip-and- 
fall case wonh: J55,000, 
S25,000, 550,000? In 
Philaflelphiii’s lawsuit 
lot Ler\’, tripping over a 
raised manhole cover 
a the parking lot of a 
major cm{)l(j>’cr, 

Home lX‘|K)t, Ls worth 
a cool million. 

i he inipacL of extraordinary awards is most noiiced in the 
hoalihcaro indusiry, where, according lo The Phikidelpbia 
Inquirer, "hitling the 'malpractice lottery' is a made-for* 
Philadelphia phrase, '' ' 


PhiUdf 1411111 


The Focal Point for the Pennsylvania Medical 
Liability Insurance Crisis 

Accottling to a 2003 study by the Pew Charitable 'I’rusis. 
which devotes an entire section to ■"I'hc Special Oise of 
i’hiladolphia.,’' I’cnnsylva.nia has one of the worst situations 
in the nation in providing ailonlable liability insurance 
for pliysicians and liosjiital.s. Tlie rei')ort sliow.s that, in 
Philadelphia, plalnLiTfs are twice as likely to win jury trials 
as in the rest of the ntition and a sulistantiiil |x.'r(X'nTttgc of 
cases result in s'enlicts greater than $1 million.-'' In fact, the 
meditin verdict in medictil lialdlity csises fnmi 199'1 thniugh 
2001 in Philadelphia county was $972,900, compared with 
5410,000 in the rest, of the state, according to a representa- 
tive of the lAmnsylvania .Medical S<.>ciay.'- In recent years, 
the amount of medical malpiactice veivlicis in Philadelpliia 
(population 1,5 million) accounted for about 70% of the 
total in Pennsylvania (population 12.5 millkm).''" According 
to one researcher, "between 1999 and 2001, Philadelphia 
courts returned verdicts of 51 million or more ;in avemge 
of 29 times a year, compared to an average M time.s a year 
in all of California" and plaintiffs won 44% of trials in 
I’hiladelphia compared to 20% nationally.'’' \X-1iilc sonic 
claim that the number of medical nialpnicticc verdicts owr 
$ 1 million has fallen in recent I'ears in Fliiladelphia,' ' data 
also suggests that payments to settle malpractice cases con- 
tinues to rise, w ith some insurers reporting record payouts, 
as doctors and hospitals fear risking trial.”-' 

As a cardiologist who attended a rally to fticus attention 
on rising [jremiums observed, "Talk to a dextor thc.se days 
and you're likely to hear tales of misery.”' ' Philadelphia 
obstetricians, with a median national compensation of 


about 5210, 000, mu.st pay $150,000 [)cr year in insurance 
ctxsts — an amount that ha.s doubled in the Itist three y'etirs. 
llighlyskillcd surgeons w-ho find themselves faced with 
$240,000 premiums in Philadelphia pack their bags for 
states w'hcrc rates are substantially lower.' ' Hospitals also 
find themselves in a bind. I'he President of a major 
Pennsylvania hospital testined before Congress that medical 
liability costs at his hospital rose 133 % between 2001 and 
2003.-’' Speaking from his ho.s[)icars cx|)criencc in getting 
hit with a $100 million awarii because the [>laintilf 's mother 
[xjn’eh'ed the prirace-practice phy.sicians who treated her 
inftint to be emplov’cd by’ the hospital, the President ques- 
tioned. "is it right to hike $100 million out of the health 
care system and giw it to one fainily - aftei' the Itiwyers 
receiv-e their -10 or more percent?" 

According iCi The Paltiol-Ncivs, "while it is impo.s.sible to 
put numbers on the problem, anecdotal evidence sugge.sus 
that ffe'roc bring iasurance premiums have persuaded far 
tcK) many |)hysician.s. csj)e<:ialiy tho.sc working in such sfjc- 
cialtic.s a.s ol)scctrk:.s and neurosurgei'y to retire early, move 
to another state, or give up practicing their specialty.’'" Per 
those who continue to practice in Pennsylvania, the drastic 
increase in pi'cmiunis maybe negatively impacting the stan- 
danl of care. According to a 200 1 poll by the Pennsylvania 
Me<li<':al Society, 72% of doctors contacted said tliey did not 
hire staff or buy new equipment as a lesuli of the sudden 
incixa.sc in their luibility iasurance.”'’ The Pittsburgh Post- 
Ckrzclte rc[K)i'ted tfuic Ftankfbrd Hospital’s trauma unit in 
Phikdcl[)hia cemjxu'arilyclo.scd when its orthopedic sur- 
geons decided to giw up operating rather than renew their 
malpractice insurance.' ’ Snvali business owners are con- 
cerned that they will need to drop or cut l^iick hciilth insur- 
ance for their employees, and the public is concerned that 
they will both have to pay more for heath care and have 
less access 10 doctors due to the liability crisis.''- 
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Miami-Dade County, Florida 

I n recent weeks, a hotly 
canicsicd debate con- 
cerning medical malprac- 
tice Reform has grabbed 
lieadlines in Miami-Dade 
County.’' Bui this newcom- 
er to the judicial hellholes 
list has more pnjblems 
than ju.si skyTix'kcting 
medical malpractice rate.s. 

Punitives to Plaintiffs 
With No Economic Harm 

Jusi ask businesses such as lexaco Helming and Marketing. 

In July 2003, a Miami-Dade jury pummeled it with a J35-8 
million punitive damtige.s judgment.'^^ This huge punitive 
award came after the jury had founfl the plaintiff had suf- 
fered no economic damages as a result of Texico's 
actions.’’’ 'I'liis award, appeal’s unconstitutional in light of 
the recent U.S. Supreme (>.nirt ruling in State Varrti v 
Campbell, in which the Court ruled that a punitiw. damage 
award must have some relation i.o the si>ie of the compen- 
satory award.” 'I'he award is even more questionable con- 
sidering the recent decision by Florida’s 'lliird District 
Court of Appeals, that in cases of fraud or where actual 
harm is an underlying element of the claim, the |>laintiff 
mu.sL have actually sulTerecl harm in order to I'ereiv-e j'luni- 
tivc damages.”' The Court of Appeals conxictly rctisoncd 
that if no comiacnsatory damages are awarded, it is impos- 
sible to niea,sure what is a reasonable |)unitivc award for 
the plaintilT's harm, 

Remember Engle: Appellate Court 
Decision Overturns $145 Billion Award 
and Highlights Shoddy Legal Practices 

This is the same “hellhole" responsible for the largest civil 
judgment in this country’s hist on; Hngle RJ Reynolds, a 
$ 1 45 bill ion |.iunitive damage award to a class of approtd- 
maiely “00.000 Florida smokers against the tobacco indus- 
try back in 2000. ” In a decisive ruling in May 2003, the 
Third Disirici (lourt of Appeals scrapped the record break- 
ing award liased on a laundry list of egregious erntrs that 
occurred in the Miami-Dade (lircuit (iourt trial.*''' The 
ajijiellate court opinion is fierhajis the mast revealing of 
the kinds of antics that are going on in the .Miami-Dade 
countv coui'thouscs. In their first move to strike down the 
colossal award, the appellate court rejected the class- 
aciion ceriificaiion on the grounds that members of the 
proposed class did not have sufricienilysimilarclaims to 

Bringing Justice to Judicial Hellholes 



share a common trial.”'* The a[)pcllatc court then held that 
an award that would re.sult in l)ankru[)ting the defendants 
■w^s excessive and in violation of federal and Tlorida law. 

In addition to violating tK.nh Federal and state law, the trial 
WTis conducted in an unconstitutional manner. According 
to the appellate court, the trial court essentially punished 
the defendants without first finding them guilty, in viola- 
tion of their Due Process rights, when they allowed puni- 
tive damages to be awiuxlcd without e.stablishing the 
defendant’s hiult and liability towards the individual |)lain- 
tiffs.-'* While these are only a few ()f the grounds the appel- 
late court relied on to reverse tltc outixigeous verdict, per- 
haps the most telling w:is when the appellate court blamed 
the “'runaw'ay' juiy award" largely on the plaintiffs’ coun- 
sel's outrageous use of inflammaiory, racially-charged argu- 
ments and “racial panclering" thioughoui the trial and 
"incited the jury to disregard the law.' '=* 

Warning: Using a Cell Phone While Driving 
Can Lend to Million Dollar Verdicts 

It Is not ju.st the jury vculicts that are making headline, s, 
so are the kinds of suits being brought in the Miami-Dade 
courts, Miami-Dade in cme of the first counties to try a 
case linking negligence in car accident cases with cell 
phone usage at the time of the citush.*' • It aj)pears that the 
trial lawyers have found a willing jury pot)l in Miami-Dade 
for (heir new theory. By December 2002, there had already 
ttcen two multi-million dollar v<,nxi.icts leased on the new 
theory In one ca.se. a juiy awarded S21 million to a 74- 
ycar-okl woman injured in a crash that occrurred while the 
driver of (he other car was talking cni his cell phone. In 
another similar (rial shordy thereafter, a Miami-Dade jury 
awarded (ho widow of a 75-year<)ld man S5.2 million,*"' 
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City of St. Louis, Missoiari 


sLi ut \ ccoix]mg to Missouri 

~ "-TT -tyf.auyers 'Xveklys 

' ' 'V ' annual surveys 2002 was 
1 a banner war for plain- 

I ^ \ lil'ls inMLs.souri.'“ The 

: '• . >••• ■ . • V s u fNey- showed ihai even 

" T* 1."'“" *■ T- ' a fier taking oul ihe lop 

1 — wirlka, a $2.2 billiim 
i-" „ f— -l!'', \i.'n1i(a against a phar- 

madst who diluted med- 
^ icai ions, the ncxl nine 

highest verdicts of 2002 

totaled <1 whopping S 1 *56 million compiU'cd with the relath’e- 
ly "paluy" ?106 million loial for 200 rs lop len awanis. '' 

The infamous Si. l.ouis City Circuit Coiiii, which enters it 
second, consecutive year as a judicial hellhole, awarded 
eight of the twenty-one highest plaintiffs' wnlicts in 
MLs,souh (;18%), a .state made uj) of fon wlnx' judicial circuits 
and two federal district courts.’'-^ It is also home to an even 
greater percentage of the highest, settlements of 2002 - 
hiilf.'''' Along with rising verdicts, the St. lx.>uis (Hiiy Circuit 
('ourt hits seen a rise in personal injury’ / medical malprac- 
Lice claims.''^ Betw-een 2001 and 2002, there w'as a 9.1% 
increase in malpractice cases Hied, with 1,207 malpractice 
defendants named in 231 cases compared with 1,090 mal- 
[aracticx- clcfendants named in 2'li ca.scs filed in 2001."* 

This Is a 1.3.7% rise from 2()()(),"* In an (>(:iol)er30. 2002 
hearing on p)rofes,sional liability insurance t)efore the 
Missouri Department of Insurance, Dr. Mn.)! .Amon, the 
ih'csident of the St. k.)uis Meire|:M.)litan Medical Swiety, 
testified, thiit many of these cases arc not settled because 
of any legitimate malpniciice that occurred, but for strictly 
economic reasons or the risk of being slapped with an even 
larger award in counties like pro*plainiilT Si. Ix;)uis City. 

It is no setaet that .St. Louis City Circuit Court "Ls the 
place to be" if you are a plaintilf.-" Many lawyvrs view’ St. 
Louis judges anti jurie.s to be friendlier, cwn more gener- 
ous lo plaimiffs,' ’ Plainiiris move cases to St. lT)uis City 
because “Si. l.ouis city is a bcuer venue.'’ said one St. l.ouis 
plaintiffs' aiiorncy.""l hc Missouri Court of .Appeals recog- 
nized that plaintills "jiretensively" joijied a company vice 
pre.sident resjionsilile for linance for the purpase of obtain- 
ing venue in St. Louis City, and denied venue in one case.*” 
Even Missouri Sujireme Court Judge Michael Wolfifhas rec- 
ognized that " [tj he preponderance of anecdotal evidence is 
that jurors in the city of St. Louis are liir more favorabh’ dis- 
posed loward injured plainiilTs' claims than arc their coun- 


tcrjKirt.s in .suburban St. Louis County or in most other 
counties in the state. ' 

The .Missouri Supreme Couri tried lo stop forum shop- 
ping by ruling in October, 2001, that venue must be re- 
determined any lime a plaintiff adds anoiher defendani to 
a ca.se."’ This decision helps prevent plaintiffs from choo.s- 
ing the most frienrily venue by filing a .suit against an out 
of state defendani. and then after v enue wa.s determined 
to their liking, amending the original petition to include a 
MLs.souri rc-sident.*”' Judge Wolff has also advoc:ated merg- 
ing the juror (kxjI of St. Louis County with that of St. 
l.ouis City in an efTctri ici end ihe major moiivaiion behind 
cilycouniy venue maneuvering and make the juror pool 
more representative ol'ihe comnumiiv ai large. This sen- 
sible idea lia.s not come alxiul. 

The gcxxl new's for the unfortunate defendants that may 
find themselves in this judicial helUiole is that the national 
spotlight and criticism may be slowly having an impact. The 
St. Ixjuis i’ost-Dispatch rcfoienceei ATHA’s classification of 
St. Ixjuis City Circuit Courts himung the nation’s 'judicial 
hellholes' of 'litigation magnei.s."’ as making the need for 
reform "more urgent."”' Unfortunately, until the litigation 
environment becomes more balanced, St. louis City Circuit 
Court continues on the list of judicial hellholes. 
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Holmes & Hinds Counties, 
Mississippi 




s discussed in the “points 
r light” section of this 
repon. the nuntber of mass 
aciions hied in hellhole 
Jefferson (x)unty, MLssLssi()()i, 
has begun to recently taper 
off. a fact aliributed to a 
change in direction by the 
county's sole civil judge. 
Judge lutmar He kill'd. The 
resuli is that some of these 
cases are flowing to other 
Mississippi couniics. such as 
Holmes and Hinds Counties. 

•) permit abu-sive pi’aciices."''' 

; counties were named by re.s|wndenis to ATR^'s sur* 
s emerging judicial hellholes. 





■illin,gness u 


they only partially won his disability case. While the judge 
dismissed the lawsuit and as,se.ssed court costs against the 
plaintiff it did not impose the fine, leaving judges and 
commentators cjucstion when an appropriate instance 
c^sts for use of the new law.'"'^ 


Holmes County 

I lolrnes ('ounty has a nurnlKT of tlae problems endemic to 
judicial hellholes. Cases with little connection to the area 
end up in Holmes County. For example, it was reported 
that one recent lawsuit had only 1 plaintiff out of 22, and 
only 1 defendant out of 66, from Holmes County.*'"' This is 
the perfect formula for avoiding the jurisdiction of the fed- 
eral courts and keeping a ca.se with little or no relation to 
I lolrnes County in the judicial hellhole. 

Holmes County also appears to share injustice in 
asbestos litigauon with its hellhole colleagues. In 
December 2001, a Holmes County jury awarded $25 mil- 
lion each to six plaintiffs, for a total of $150 million, who 
alleged tliey were exposed to asbestos at several work- 
places in Mississippi. Their claims came from exposure 
in different environment.s, ranging from .schools to .shi()- 
j-ards and inclu.striul lioilcr room.s.'*'' 


Hinds County 

\r\ JacobcUis v. Ohio ( 1961). Justice Potter Stewart said 
that he could not define pornogra|)hy- " [bjui I know it 
when I see it.”''' (xjuld the same not be said of frivolous 
lawsuits? Well, not in Hinds County. This yx.'ar, a debate 
raged in ihc Hinds County Circuit Court as to what the 
legislature meant w^hen it passed a law that “frivolous law- 
suits” are subjsx't to a S 1 ,000 fine. In that case, the plain- 
tiir. Edward Ke.szenheimer filed a .$27.5 million lawsuit 
against his own attorneys, claiming legal malpractice after 
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Dishonorable Mention 


S ome ureas, ulthcjuj^h ncjt rhe most Ircajucntly klcntificcl 
l)y respemdents to ATR^Vs sun'cy, arc awanlcd a 
"dishcmorablc mention.' I'his rcpoi'i highlights a pariicu- 
lar abusive pociicc or warped liitgaiion environment in 
these jurisdictions. 

Hampton County, 

South Carolina 

S otith Camlina law 
allows people lo Hie 
an injury lawsuit iigainst 
a company anywhere in 
the sTtite in which it does 
l)usiness or owns pro|)er- 
ly, regardless of where 
the plaintiff lives or was 
injtired.^* They chcKise 
IIamj>t()n (ioumy(pop. 
20,000) Tea- its repuiaiion 
lor high verclicis and 
friendly eouris and juries, and have turned this county into 
a "litigation machine.”-'^ (i)r;K)rations from aniund the 
state an(.i natkjn are fiulled into Hamirton Oounty. ' ' A 
review of the (iourt of (ioinmon Pleas rlcH-kei of ea.ses set 
for jury trial over the next year inchide a substantial num- 
ber of law'.sui:.s against (ISX Tran.s[K)ilation. Inc., a.s wx:!! as 
sewral against other national companies, such as 
Monsanto, lord, and General Motors, among others. 
.Although South Carolina allows courts to transfer cases 
when "there is reason to believe that a fair and impartial 
trial cannot be held" or "when the convenience of witness- 
es and the ends of ju.stice would be piomoted by the 
change. we are told by local attorneys that Hampton 
County judges, without fail, deny such motions, w'hich arc 
not a|)|)ealablc until after the conclusion of the trial. 

-A recent positive development is an April 2003 rc^rsai 
of a Hampton County Circuit Court decision by the 
Supreme Court of South Carolina.'"" "Ihe Hampton County 



ruling w'ould havt- allow'cd a nationwide class action 
again-st Monsanto to prcx'ccd des|)itc a .state law not [)cr- 
miiiing actions in slate courts when the cause of action 
arose outside the statc.**^ In a ruling that denes logic, the 
Hampton County court had found that since all ofthe 
class representatives were residents of South Carolina, the 
entire class, which might have included thousands of peo- 
ple from outside the state who could not have independ- 
ently sued in the .scacc. could .sue in Hampton County.*’* 
Fortunately the Supivme Court of .South Carolina dis- 
agreed. The Court’s ruling may spare Hampton and 
other Sout h Carolina counties from becoming the next 
Mecca of nationwide class action lawsuits. In addition, leg- 
islation pending in the Souclt Ctirolina. legisliiturc would 
revise die state's venue law to allow claims against corpo- 
rations (1) in the county ofthe coqjoraiion's principal 
place of business; or (2) in the county where the cause of 
aticion aro.se, and, (i) in the ca.se of an out-of-, state corpo- 
ration, if neither d) nor (2) applie.s, where the f)laintiff 
re.sicles.‘'’ Venue reform along these lines would help 
address the problem in Hampton County, 
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West Virginia’s 
Northern Panhandle 



R ecent lawsuits in West 
Virginia’s Northern 
Panhandle, including 
Wetzel and Marshall 
(iountie.s, htiw re.sfK)n- 
deiiLs to ATR.^s sur\'ey 
on edge ihal, notwith- 
standing the entire state's 
designation as a judicial 
hellhole, justice in this 
region is becoming partic- 
ularly clilTicult to find. 


‘Hog-Lied in the middle of the courtrocim” with “nowhere 
to run.”--'’ That's how one deiense de.scribcd his 

experience in a Wetzel (lounty couitixx)]!! after the judge 
stripped the defendant of it.s right to |)resent all of its ()o.ssi- 
bic defenses. The lesult - a $39 million verdict, including 
S.M million in punitive damages - the largest verdict byfiu' 
in the county’s histoty, one of the highest evur in the state, 
and one of the 100 largest in the country in 2002.'’'’ (lould it 
be just a coincidence that the trial judge’s greatest coniribu- 
LOf was none other than the law firm that "won” the case'd^- 


West Vii'ginia. has ;tlso lx;come one of the first states in the 
ntition to use its consumer pivtcction statute to attack 
naliontil major intx’stment firms for allegedly jiroviding (Aoir- 
ly opiimisLic ad.vice.^‘ State Atiorney General flarrell McGraw 
chose to bring this lawsuit in the .Marshall County Circuit 
Court, which has no apparent connection to (he case, show- 
ing that even the .state can forum .sho|)- jranicubrly whenit 
Is in bed with plaintills’ law>'er.s. The attorney genenil is 
seeking fines of #300 million or more from the linns. If 
found Hiible, will the investors a-ceive any of this a’ward? "It 
i.s po.s.sihle," Mi:Graw" .says, but obviously the motivation Is a 
windfall for the .state ireasuiy and the iK-nefit of the firivate 
iuiorneys hired to bring the case, in fact, the -Attorney 
General handpicked private law firms to pursue these suits, 
without any open and competitive bidding or legislative 
approval, and tliey will profit more than the alleged vicLiin.s. 
At lea.st three of the lour law lii'ins involved were contribu- 
tors to AG McGraw's recent election I'ampaign.s.'® 



New Mexico Appellate 
Decisions Raise Cause 
for Concern 




r 


R ecent appellate Icv'cl 
det'Lsion-s in New 
Mexico have caused con- 
cern among surv'ey respon- 
dents that justice in tlie 
state may lie headed south. 

Consider these fci< cs. i\n 
individual brings his car to 
the shop for repairs. .As • . ^ i 

instructed by the repair i — - 

shop, he leav'es his keys in . .j 
the car. A criminal gaias 

entry to tlie .shop and .steals the car. Tlie next day, the tliief, 
w'hilc being chased by police and driving at s|aeed.s of up 
to ninety miles |K‘r hour, crashes hea(.i-on into another 
vehicle, killing one occupant and .severely injuring a passen- 
ger. Who is responsible for this accident; (A) the thief; Cd) 
the police; (C) the owner of the stolen car; or (D) the 
rcjialrshop? I5clievc it or not, according to the Supreme 
Gourt cjfXew Mexico, if you gue.s.sed (G) or (D), you would 
be correct. In a May 200.1 ruling, tlie court found that it i,s 
loie.seealile ilut a car left unattended witli it.s keys in tlie 
ignition will be stolen and used for joyriding, and that a 
fKilicc c:hasc lesulting in an acciclent is also a proliable 
result of this chain of evvnt.s.*^’ Thus, one wh(3 owns C3r is in 
possession of a vehicle that is left with its keys can be held 
responsible for the independent actions of a criminal who 
is trying to ov-adc the police and anyone hurt or killed in 
the process. \V<u did not leave your ke\'S in the car, did you? 


Another expansion of liability tramc from the ,Su[):eme 
Gourt ofXew Mexico in March 200.1 when it became the 
first state court to allow “unmarried cohabitants'’ to rocovor 
for loss of consortium. In that case, the male domestic part- 
ner suffcnxl a back injuiy in a car accident.'"' I lis partner, 
whom he liad lived with for many years and with whom he 
had three children, but never rormally married, sought 
damages because their social and sexual relations had dete- 
riorated after the accident. Ordinarily lo,s,s of consortium 
damages can only be itcov'ered by a [lerson’s s|)ouse or the 
[larents of a chiki. Neverthele.ss, instead of looking to 
w'hcthcr the two pwtncis wuixr legally married at the time 
of the accident, the court extended the ability to rccciw 
loss of consortium damtigcs to anyone with an "intimate 
familial relationship," which would be determined based on 
"a myriad of faciors.’’*'' The court's opinion attempts to nar- 
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row the ,s('()|)c of this claim to people in committed and 
exclusi\'e relationshi|)s that are living in w'hat might l>e con- 
sidered common law marriage, and rccognbcs that a defen- 
dant should not have the burden of "fighting off” multiple 
claims for loss of consortium.*'' However, the elimination of 
the marriage requiremem oiaens the door to novel loss of 
consonium claims, which may be [aermiiied by lower 
couris. I'his is a case where stretching legal principles to fit 
symptithctic fact.s makes httd law. ATR\ Ls concerned with 
the expansion of litthility in this area by the courts, and 
takes no po.sition on the underlying .scxtial ls.sue, which Ls a 
policy decision lacst considered by the slate legislatuie. 

I be Supreme Coun of New Mexico has another chance 
to expand liabilii) in a case pending bcfoie it. in a h'cbruary 
2003 decision, the New Mexico (iourl of Appeals ruled that 
a third party who is injured in a car accident by an insured 
person can sue their insurance company if it does not 
mediate, lesoh'c, and settle'’ her action.'* It did so, on the 
urging of the .state’s trial kiwycr as.sociation. despite a com- 
pelling argument that the legislature consciously decided 
not to grant such a cause of aciion to third parties.’" Under 
prior law, only the Insured party could make such a claim. 

If the opinion is upheld, it may cause significant increases 
in automobile insurance premiums. 

These recent appellate dec:i.sion.s raise cause for concern 
over how the courts will view further ex|xin.sions of liabili- 
ty such as in the class action litigation coming out of Santa 
I'e, New Mexico, ‘'Modal” lawsuits,’-' have lK;en called the 
"poster child for chtss-itction abuse,”'" and many wi.)uld call 
frivolous.’" In these suits, plainiiffs’ lawyers claim insur- 
ance companies failed to adequaiely disclose an alleged 
"annual percentage rate” to policyholders who pay their 
[premiums in installment, s rather than fxmng annually"’ 
Insurers point out that the extra charge is a legitimate 
administrative fee becau.se it costs more to i)roce.ss multi- 
ple checks :h;.tn to )jrocess single yearly checks, that the 
I'atcs are fully disclosed and approved by state regulators, 
and that policyholders can easily calculate their yearly rates 
by simple muliiplicauon,-' I'he lawyers walk away with 
millic)ns of dollars in ihe bank, while (heir clients receiv'e 
next LO nc)ibing or nothing at all."' As one policyholder 
remarked about yet another mcKial litigation case, "that'.s 
just another case where the lawyers made the money and 
the individual public citiisens got nothing.”"' It Ls also an 
example of regulation through litigation.” where plaintiffs’ 
lawyci's ai'c seeking to impose re<.]uirenic:nts that havx* 
never i)ccn .sought liy the New Mexico Insurance Divi-sion 
- a government agency with a siaiutory duly to ensure that 
consumers receive full and fair disclosure from insurers. 
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Points of Light 


( i T^oint.s of is a sccticjn that is new to iMR^Ys 
Jr Judicial IIcIIIkjIc's report. Thc.se arc areas where 
judges and legislators rccondy intervened to stem abusive 
practices, providing a sense ofhope that their respective 
courthouse, city, county, or state will emci>?e from the 
depths of its hellhole .status. 

Texas’s Civil Justice Reform 

The Texas Legislature reacted to the state's medical in.sur- 
ance crisis, and class action and general lawsviit abuse in 
jurisdictions such as Jefferson (loumy, l)y passing the Tesus 
()ninil)us Civil Justice Reform Act of 2()(),d, I Lb. 4-- ' This 
comprehensive reform legislation provides meaningrul 
refanti in many areas, including products liability, class 
actions, propariionaie responsibility, appeals bDiids. and 
mulli-disiricL litigalioii. In addition to various otJier jxjsi- 
tive measure, s in the bill, the new law include.s venue and 
“forum non convenient'' reform, which helps ensure that 
edaims arc brought in a county with a rational relationship 
to the lawsuit. 

11.13. 4 provides givat cause for optimism for restoring 
fairnes,s to lexas courts. It is icw early, however, to declare 
the problem llxed, as the new law will undoubtedly face 
cansiituiional challenges from the trial bar. A 1999 decision 
by the Textts .Supreme (lourt, whit'h U|)hcld an amendment 
to Texts law that elo.sed a loophole in iit forum rum cmive- 
riiens sttitute th;it tillowed thoustinds of oui-of-.state re.si* 
dents to clog ihxas courts with asbestos claims, is a good 
sign for the viability of 1 1.13. 4, Just to be safe, on September 
1.3, 2003. 'I'cxas voters passcxl a constitutional amendment, 
Proposition 1 2. that explicitly authorizes the lexas 
legislature to limit noneconomic d.images in medical liabil- 
ity and other cases. This Amendment should help avoid 
con.stitutionttl chtillengcs ttj the noneconomic damages caj) 
lu'oraded in H.B. 1 , and may ttllow future reforms to avoid 
judicial nullification.-''’’ 


Tort and Expert Testimony 
Reform in Mississippi 

Although abuse remains prevalent in jefrersan, Holmes, 
and Hinds Counties, there is reason for hope that the situ- 
ation will impn.»ve. On December 3, 2002, the Mississippi 
Legislature intervened and passer! a broad tort reform 
package. H.B. 19. with the support of busine.ss, labor, and 
doctors."^ 'I'he new law, which was signed by Governor 
Ronnie Mu.sgix)vc and Itecame effective on January 1, 

200.'j. includes joint lialtiiity leftn'm, a nicxiest cap on puni- 
tiTC damages, tind a limitation on duplicrativc rec:overy of 
“hedonic," or lost enjoyment of life, damages. The Act, also 
includes sections due limit advertising by out-of-statc 
attorneys and authorizes die imposition of a small jjenalty 
for frivolous pleadiiig.s. It provides some protection for 
small businesses, such as the banhston Drug Store, by pro- 
viding that a defendant whose liabiliLy is based solely on its 
statu.s as a pixKluct .seller, may ho dismissed from the 
action, so long as thcie is another defendant from whom 
the (tlaintiff may recover. 

hollowing passage of the legislation, there was a rush 
on Mississippi courts by plairuilTs' lawyers to llle thousands 
of "last-minute lawsuits" befoi^ the new law went into 
effect, particuliirly in judicitii hellholes Jefferson, Holmes, 
and Hinds countie.s.^' While it may take a few years to get 
through all of the case.s Iile<'l before the law went into 
effect, there arc gt.K.Ki signs chat the new legisltition is 
cau-sing a '‘tremendous dc<'ica,se in the number of cases 
filed..."'” Just 100 civil case.s have been filed in Jefferson 
County in the first nine months of 2003. compared to the 
2002 total of 391 filings, while appraximately “2 mass tort 
cases vt'crc filed in the first six months of 2003 compared 
to around 969 for the entire year of 2002. ■' There i.s no 
certainly that the <iecline in filings is due to the recent 
legislation and there are still .several avenues that allow- for 
law'suit ahu-se under MLs.si.ssip(ji kiwd- In addition, II. R. 19 
unfortunately dcK.s not c hange Missi,s,si[)|)i',s "gtxxl-fbr-onc. 
gtxKl-fijr-all" rule of civil ()KX'c<lurc, which allows [tlaintifls' 
attorney's to choose to bring a lawsuit in any county in the 
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state in whic h a single |)l;iintiil resides, no matter the num- 
ber of [)laintiffs. Thus, mass joinders continue to IcKjm huge 
over the Mississippi legal landscape. 

I he .Mississippi Supreme Couri also deserves recognition 
for i(s receni action to clamp down on junk science in the 
courtroom. As early as 1961, Mis.sis.sippi applied thei^'e 
"general acceplance " test as the standard for the admissibil- 
ity of expert tesLimony in the state’s courts.** It continued 
to apply this standard cwn after the Supreme Court of 
the T'nitetl States adopted the more rigonrus Dauhert test 
in 199.1 In May 200.'h the Mississippi Su/uemc Court 
amended Mississippi itule of Hvidence 702 to adopt the 
Dauber! standard. 

Judge Pickard Takes a Positive Step 
to CurtaiL Mass Action Abuse in 
Jefferson County, Mississippi 

The number of ma.s,s actions ftletl in Jefferson Counn* has 
begun to recently ta.|aer off, a fiict attributed to a change in 
direction Ity the county’s sole civil jvidge. Judge l.amar 
Pickard, in July 200 h’-' Judge Pickard deserves pniise for 
his willingness to scruiinlze his court’s joinder practices 
and for reaching the conclusion that joinder is not proper 
"where you have clifrerenL work sites, different defendanis. 
different expo, sure, s, phiintiffis from different jthices and dil- 
ferent injuries.’”*' Since that time, Judge Picktinl has 
reportedly only permitted joinder if all plaintiffs re.sirle in 
Jefferson County^^ The result is that smart plaintiffs 
lawyers are slowly rnoving into other Mississippi counties, 
which show a willingness to t)ermit such jmictices.^^ 

Venue Reform in West Virginia 

The West Virginia state legislature deserves credit for clos- 
ing West Virginia’s loose venue law. which h.u'l allowed 
plaintiff's from around the nation to file .suit in the state’s 
plaintiff-tficndly courts. The 2()()3 law retjuires a person’s 
alleged injury to occur in the state in order tor them to file 
suit there, Studies had shown that the average West 
Virginian w-as spending S997.96 each in an addition “tax” 
for the thousands of out-of-s(atcrs who filed law'suits in 
West Virginia despite never stepping foot in ihe state.’” 
Linforuinaiely, ihe legislature has done little to address the 
judicial system itself, which has been largely left unfettered 
and unchecked in its regular abuse of |)ow-cr. 


Pennsylvania Takes Steps to 
Address Forum Shopping 

In 2002. the ItnnsyK^nia General .\sscmbly took a laud- 
able step to address forum shopping by strengthening the 
state’s venue law to require medical malpractice lawsuits 
to be tried in ihe couniy in which the patient received 
care. Commentators hope that the new rules will “help 
end the all-loo-conimon practice of phiiniiffs suing defen- 
dants with (KTiphcral invohemcnc in a mcdictil litibility 
action merely because one defendant is in Philadelphia or 
some other 'jacki>ot’ county."*^- Additional medical mal- 
practice reform efforts in Pennsylvania face a major consti- 
tutional obstacle, as the i’ennsylvania (Constitution jjro- 
hibits the General ;\s5cmibly from placing limits on dam- 
ages in personal injury lawsuits, except in workers’ com- 
pensation cases.’^' 

During the (frafiing of this report, it \va.s reported that 
Philadelpliia Gommon Pleas Judge Norman A:kerman 
began tos.sing out lawcsuics by (H-x^jale from around the 
country, saying the liaims should l)c dealt with in other 
siates.*”‘ 'I'he ruling occurred in the cases of five plaintifl's 
from Washington, Hawaii, Missouri and Arizona, who said, 
they suffeaxi. smokes alter taking Alka-Scltzcr Plus Cold 
medicine, allege<'lly due to a former ingredient in the popu- 
lar [liil. AccoR'Uiig to Judge Ackerman, who is chief of a spe- 
cial Philadelphia court ihai hears complicated product lia- 
bility case.s involving huge numhens of plaintiff's, "Mo.st of 
those case.s. like this one. involve out-of-state plaintiffs who 
chose to file [in Philadel[)hiaJ tor no ap[)arent reason other 
than the fact that their attorneys have their offices here.''^-'" 
Judge .Ackerman's ruling may help stem forum shopping in 
the hundreds of other suits filed in Idiiladelphia’s Complex 
Litigation Cenier, 
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Addressing the Problems in Hellholes 


A TIL'Vs hellholes initiative seeks not only to identify' the 
|)roblems in hellhole jurlstiictions, hut also to suggest 
ways in which lo change (he liiigniion environment, so that, 
these jurisdictions can shed the hcllhc>le label and restore 
the fi.inda.rnental concept of "liqual Justice Under law." 

Media Attention 

Perhaps the best way in which to change the altitude in 
hellhole jurisdictions is for the media to help make the 
surrounding cornmunity ;:tw!.vre of the litigation iibuses in 
hellholes and the adverse effects of those abuses. By any 
measure, the 2002 report was a great success bringing to 
light, the abuses in certain courts and branding these juris- 
dictions with a common name, "judicial hellholes." ATKA’s 
survey was featured in reports by USA today, Hi4siness 
Week, ihe Fmancial Times, the Wall Street Journal, the 
Nalionol Lain Journal, Baton Rouge Advocate (La.), the 
Times-Plcayurie (La.), ihe Bellerille Neu>s-Deniocrai (111.), 
the Chicago Tribune (111.), the Rmtagrapb (III.), thc.Vr. 

Louis Post-Dispatch (Mo.), the Sun-IIerald. the Dallas 
Monnug News (Tex.), and the Charleston Gazette ("WlVa.), 
among others. Public light and public pressure may inspire 
judges to become more cvenhandeci jurists: and the coun- 
ties in which they sit may shed the title of judicial hellhole. 

Venue and Forum non 
conveniens Reform 

Venue and non coni-enietis .tre two concepus that 
I'clatc to cnsui'ing that lawsuits have a logical connection with 
the jui'isdiction in which they are hean.1. Venue rules govern 
where, within a state, an action may Ik' heard. As our hellhole 
examples demonsuate. certain are.is in a state may be per- 
ceived by plainiifTs' at lorneys as an advantageous place to 
have a trial. .'\s a result, plaintiffs' attorneys may try to bring 
their chiim.s there. A fair venue reform w'ouki reejuire [tlain- 
tills to luring their ca.se.s where they live or where they were 
injured, or where the deleiid,mL'.s prindjial place of busines.s 
is locatctl. This icform wx.mld help stop the forum-shopping 
that allows hellholes to become magnet juiistiitlions. 

Bringing Justice to Judicial Hellholes 


Forum non conveniens, a related concept, allow^s a court 
to refu.se to hear a exse it there Is a more a|)[m)[n'iate 
forum in which the case could and should bo heard. 
Although similar to \cnoc. forum non conveniens contenv 
plates that the moiv a|.)pix>pi'iatc forum will be in another 
state, rather than in a clillereni area of the same state. 
Forum non conveniens reform would oust a case brought 
in one jurisdiction where (he plaintiff lives elsew'here, the 
injury arose eLscwhciv, and the facts of the case and wit- 
nes-ses are kx'atcd cLsewhere. By strengthening the rules 
gtn'erning v'enue -and forum rum corivenmts, both legisla- 
tures (who piiss the rules) and courts (who apply the rules) 
can cnsuie that the Citses are hea.rd in a court that ha.s a. 
logical connection to the claim, rttther than a. court that will 
prctduce the highest award for the plainiill. 

The Class Action Fairness Act 

(Hass actions and mass joinders, wlien their abuse is per- 
mitteti j)y the courts, allow [)laintiffs’ lawyers to bring hun- 
dreds or thousands of claimants together in a favorable- 
state court, and [)ut enormous pies, sure on defendants to 
settle even non-meriiorious claims.”' As this report goes to 
press, federal legislation, the Class Action fhirncss Act of 
2003, has passed the 1 louse of Keprosentatives and aw'aits 
a floor vote in the I.'nUe<I States Senate."'' This legislation, 
il' enacted into kiw, may help alleviate law.suii abu.se in .such 
hellholes as Madison County. Illinois; jefferson County, 
MLs.sissippi: and Kanawha County'. West Virginiti. 

‘1110 federal cliiss iu:tiori leform law, which w-ould include 
mass actions within its scope, wxnild allow- a defendant to 
move these mass actions from state to federal court when 
a substantial percentage of the plainiifl's are not residents 
of the state in which they are filed. I'he legislation would 
authorize federal courts to exeirisc discretion over casc.s 
w'here 25%-75% of plaintiffs rme from out-of-state. It wxjukl 
allow? cases with 100 or less i)laintiffs to remain in state 
court, however, w'hich wxjuld continue to pi'ovidc |.>lain- 
tiffs’ law'yers with an crpening to manipulate the system. In 
sum, the Class .Action Riirncss .\ct is |.K)sitive legislation 
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that shoukl l)c enacted by (Congress now. It mtiyhclj) cur- 
tail class action and mass consolidation abuse, howewr, it 
leaves some opportunity for plaintiffs' law>x;rs to steer 
clear of their provisions. 

Strengthening Rules on 
Expert Testimony 

Junk science pushed by pseudo "exiaerts" has tainted tort 
litigation for decades. I'he more complex the scientific 
matters, the more trials tend to lx: determined by which 
expert.s'' the jury likes the best or believes the most and 
not on the .soumi principles of science. ']h^|)iatl trial lawyer 
tactics arc to use siaiisiics and anecdotes to cover up the 
scicnufic Raws in their theories, use family doctors to testi- 
fy on matters completely unrelated to their expertise anti 
try unreliable sciemilic technir|ues to engineer studies in 
their favor.'’' 

Large-scale injustice is the re.sult. (lontraty to in-ctourt 
findings, it is now accepted scientific fact that silicon 
breast implttnts do not cause s^Titemittic distutsc, and there 
is no connection between Bendectin and birth defects. 
Another example is Daikon Shield litigation, whei'e the 
plaintiffs' experts “showed almost compete [sic] disregard 
for epidemiologic principles in its design, conduct, analysis 
and interpretation of results.”"'^ Nevertheless, l)illions of 
dollars were lost, [troducts were taken off the market anti 
thou, sands of innocent workers lost ilieir jobs. 

'len years ago, the U.S, Supreme Court in Daubei i v. 
Menell Doiv PharmaceuHcals, Inc/ ' told courts ihai it 
was their responsibility to act as gatekeepers to ensure 
that junk science stays out of the courtroom. Tlie Dauberl 
standard provides that, in determining reliability the court 
must engage in a "preliminary assessment of whether the 
reasoning or methodology underlying the testimony Ls sci- 
entifically walid anti of whether that reasoning or mcthcxl- 
ology properly can Ik- ap[)liett to the facts at issue.”''’ In 
additlan. when determining sciciuific reliability the trial 
judge should consider (1) whether the proffered knowl- 
edge can be or has been tested. (2) whether the theory or 
technique has been subjected to peer review and publica- 
tion, (3) the known or potential rate of error, and (-1) 
whether the theory or technique has gtiined general 
accc[)tance in the relevant .scientific tli-sciplinc.-* 

Still, twenty-two states have not tidopted anything close 
to the Daubert principles.-' Ivvcn in states where Daubeft 
governs, some judges are not doing their jobs effectively as 
they have difnculiy distinguishing t.-)e(ween real and fake 
science'-*' - the same problems that juries have faced for 
years. By ado|)ting DauheyT. taking their gatekeejter ix)les 



scriouslyt and sccldng competent indcitendent science 
exjtert.s, judges can take more control over theii' courts and 
restore the essential burden on plaintiffs to prove causation 
in tort cases. 

Encourage and Improve Jury Service 

Litigators frequently observe that if jurie.s included a fair 
share of business owners, proles.sionals. and working 
Americans, then they would be more likely to reach well- 
reasoned decisions and there might be fewer excessive 
and bizarre verdicts. All of us must do our |)art to encour- 
age jury scrtfice. Some employ'ers may' see jury service as a 
burden on their business. 'I'his aniiudc must change, 
limploycrs should adopt juror-friendly policies, such as 
continuing employee compensation during jury service 
and not penalizing employee.s b\' requiring them to u.se 
leave time to serve. Business owners and managers should 
lead by example by sert'ing on juries themselves and 
encouraging clicir employees to serve. 

Vi-'hilc theix: tuv some steps that emjjloycrs ttnd. citizens 
can take to promote jury scu'vice, there is ttlso tt need for 
legislative relbrm. Although Americans overwhelmingly 
support the jury system. manycUi/ens fall to appear for 
jury duty when summoned or strive to get out of jury serv- 
ice once they enter the courthouse. Mo,st of the.se individu- 
als do not lack a sense of civic duty Rather, they are dis- 
couraged fretm jury service by the hardship and headache 
imposed, lay iintiquitted systems that leave little or no flexi- 
bility' :is to the dates ofseivice, require long terms of serv- 
ice, and allow for the possibility of .service on a lengthy trial 
with no more than nominal compensatian, Hxetnpiions 
at-ailable to members of certain pnafessions provide same 
privileged members ofsccieiy with an easy way out of serv- 
ice, while l(X)sely tiefined hardshij) exemptions jirovide 
many others with a means of escape. The result of many 
current jury laws is that many jteople cannot or will not 
serw. This leads to a jui'V pool that excludes the perspcc- 
ti\x:s of many in the community-. 

'I'he American l.cgislatiw lvxf:hangc Council (.M.IvC), 
the nation’s largest bipartisan membership oiganizaiion of 
state legislators, has developed model legislation, the jury 
Patriotism Act, that addresses and breaks dcawm each C)!' the 
barriers to jury’ service. The Act incrcti.scs the flexibility of 
jury service by providing an easy' [)ost[)oncmcnt [u-occdurc, 
guarantees that a juror who is not selected tor trial on the 
first day of service would return to work by the next busi- 
ness dayt and provides wige replace3-|-ient or supplementa- 
tion to those who are selected to scivc on long ri-ials 
through a fund financed by ccjuri filing fees. The model act 
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also makes it more cliffieult tor cilizcns, (jarticularly profes- 
sionals, to a\'oi<l jury senlce l)y elimimiting aU automatic 
disqualifications or exemptions based on occupation, 
ensuring that onlv chose who will experience time hardship 
will be excused horn service. Legislation based on the 
model act was adopted in 2003 in Ari/a>na, laauisiana, and 
Liiab,' ' AIKA supports these reronns, which will make it 
easier for people of all backgrounds to participate in jur>' 
service and prtnfide for riKue irpre.sentative juries. 

Addressing the Asbestos Crisis 

Forum shtjpping, ma.ss etm.solidaiions, exiK'ditcd trials, 
multiple punitive damages awards against defendants for 
the same conduct, and the overall lack of due process 
afforded to defendants weix- issues repeatedly raised by 
respondents in the asl')esios litigation context. The 
Supreme Court of the L'niied States has described the lUi* 
gallon as a. ''crisis. The number of asbestos cases pend- 
ing nationwide doultled fixDm 100, ()()() to more.' than 
200, ()()() during the lyyOs.’"’ Ninety thousand ne'w cases 
were tiled in 2001 alone.’ ’ Most of these claimants are not 
sick and may never develop an asbcstos-relaied disease.*^' 
'I'hcsc claims siphon limited resources awsry fi'om those 
who need, it most, while lawyer get lieh off the litigation. 
Already, at lea, si 67 companies have Iwen driven into bank- 
ruptcy,’’' Plaintiffs’ lawyers have responded by casting their 
litigation nets farther and w'ider. As a result, lawsuits are 
now piling up against companies with only a |)eri|)heral 
connection to the litigation, .such as engineering and con- 
struction firms, and plant owners.*'’ 

Several state courts should be applauded for adopting 
irial plans that give priarlty to sick claimants. Some of 
ihese courts have adopted “inactive" or ■'defen-ed” docket 
plans, which place a lawsuit on inactive status until the 
plaintiff meet.s certain medical criteria. Bi'ision, (Chicago, 
and Baltimore w'ere the first tc; adopt .sucli jilan-s in the late 
'1980s and early 1 990s.’''’ In the t>ast two vmars, Kew'Vbrk 
(lity, .Syracuse, and Seattle followed.-'’^ Other jurisdictions 
haw adopted innovative case management ordens to .sim- 
ply dismiss claims of unimpaired plaintiffs without preju- 
dice, with the understanding that they am re-file should 
they develop a disease.-"' The federal courts have also 
adopted a system to prioritize the claims of .sick people.’-’ 
Some court.s also have adopted .standing orders that severe 
claim.s for compen.satory and jxuniiive damage.s to en-sure 
that limited resources go fust to mcditxil Irills.-'^ Each of 
these solutions protects those w-ho have been cxjKxscd to 
asbestos by allowing them to bring a claim should they 
become ill in the future, while preserving resources for 


thcxsc w'ho need it nowt Other .state courts .should consider 
adopting .similar practices. 

'Ilie Supreme Court of the L'niied Stales, lower court 
judges, commentators, and public policy organizations have 
repeatedly called on the United States Congress to address 
the aslxjstos litigation crisis. At the time of this writing, a 
the Faime,s.s in A.sbe.slcxs Injury Resolution Act ( 'F.AIR Act") 

Is awaiting a floor vote in the U.S. Senate, and has proceed- 
ed further than any asbestos bill in the past dectidc. That 
bill. w'hicJi Is spoiLsoretl l)y Senator Orrin Ci. Hatch (R- 
Utah), ^Duld e.stahllsh a trust fund, financed by contribu- 
tions from insurers and defendant companies, that would 
pay compensation to clumants who meet certain medical 
criteria- Senator Don Nickics (K-Oklahoma.) has also intro- 
duced a bill with a more ruirrow approach. It would provide 
that courts must dlsmlw aslaesio.s claim.s of those w'lio do 
not nteei a .set of olsjeciive medical criteria until such time 
as they meet the standards [irovidctl in the legi,slation. Doth 
apfiioaches have merit and wtiuld greatly help crurl) out-ol- 
control asIxj.sKxs litigticion, which is bad for those who are 
sick and for the Nation's economy. 
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Conclusion 


T he 2002 Ilcllhcjles rc|K)n roneludctl. “Judicial 

hellholes do n(5t need tcj remain hellholes." The litiga- 
lion abuses highlighicd in lhai rcpori helped spur Icgisla- 
live find judicinl iniervcniions lhai pmvidc- reason for opu- 
mism that "equal justice under law” can be- restored to 
those jurisdieiions. Just as imporiani. the 2002 report sent 
a message to hellhole iurisdictions: someone is watching. 
As this year’s report shows, there is much work to be 
done, and .state legislatures and couns can supixm the 
reforms suggested by ATRi\ above. Most im|)onantl\" indi- 
vidual judges should strive to improve the situation in judi- 
cial hellholes by applying existing law and pioccchiial rules 
in it fail' itnd cvenltanded miinner. 
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the com|.nitci-s puielAUsed by the plaintiffs eov’cred less than they expected w'hen they purc.hjisexi the wannnties); see also 
Blockbuster Ciistomers lo be Reimbursed for late Rees, Asstx;. Pkkss Nhwswikh, Jan. 1 1 , 2002 (discussing the seulemeni of a 
nai ionwide class action lawsuii against Blockbuster on behalf of individuals who paid late fees, in which ihe plainiiffs 
received discount coupons on fuiure purchases, while the law' firms involved split $9.25 million in legal fees). 
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See, e.g.. .\ncli'ca Wright, Bea/iriutnt. Tkxns. Area Loses Doctors to Ili^ CostofMal/yracticeli/siirai/ce, Knicht-Ridder Trie. 
Bus. NE^x-s, Nov 6, 2001. 

See Ditina Reinhart, Medicai-Mfiiltractice Insitrance CtxsLsDrii’e ^)ecialists Out of Texas (k)U7it}\ Knicht RidderTkb. Bus. 
Ni:\xs, Jan, 3, 2003 (citing Itxas Senator Jane Nelson (R-l£ws\ille), who chaired the committee that studied the issue). 

See id. 

Transcrii)t,/«£h/jo/-/7y.sT?c:t‘, 60 Minutes, Nov. 25, 2002. 

See Robert Pc-ar, Mississilypi Gaining as Lau’suit Mecca, N.Y Times, Aug. 20, 2001, at A1 r jetier-son hountv with 9,7 10 re.si- 
clent.s, is a small countv but litigation there Ls a big bu.sines.s. An afOtlawt. ..said that more than 21,000 [)eople were plaintitts 
injefferson County from 1995 to 2000.”). 

.Sec Ken hllingwood, Mississippi Curbs lUgJuiy Awards Caps on lAability Verdicts At e Seen as Pro-lius/ness. Critics Say 
Companies V-iU be /.ess .'\ccoimtable, l...^. 'IOmt-s, Dec. 4, 2002, at Al. 

Sec Robert I'car, Mississippi Gaining as luiivsuit Mecca, N.Y. Ti.mi'S, Aug. 20, 2001, at Ai. 

Sec I'lm ic-mkc, Pest Place to Sue'. Wash. Ti.mi's, June 30, 2002, at Al. 

Jachpot Justice, supra note 57. 

See Judge Disttiisses Two Mississippi Defendants fi-om “(it) Minutes’' Defamation Lctusuit, Merci:ry Ne^'S, July 3, 2003, ar>ail- 
able at <http;//www,siliconvallcycom.’iTild-mcrcuryncws,-''cmcrtainnicnttclcvisioa’ 6228349.htm>. I'he lawsuit was filed by 
twt.) former jutxii's who were offended by the program. See id. 

.StfcJjeriy Mitchell , County Gtxuind Zero for Cases. Oauion-Ij'dgkk, June 17, 2001, at Al, 

'Ibm Wilcmori,7»rf/f:((3/ Probe /.ooking at Hig fuiy Awards, Si'n niuui.i), July 12, 2003, available at <htt.p;//wwwsunhei'- 
ald.com/m ld/sunhen.ild/6070078.ht.m > . 

See 13ctt.y Liu, The Poor Southern County That’s iiig on tawsuits. Rinanciai, I'imks, Aug. 20, 200 1 . available at 2001 WI. 
25578228, 

Sec Wilernon, supra note 65; st:Xi also 'Ibm Wilemon & IJt^th Mus;gi'<i\v, liuUctnieiits Cast Doubt on 'trial iauyers. 

Mississippi Justice System, Sun I iKnAun, July 26, 2003, ewailable at 2003 WI. 56832103. 

Sec Geoi-ge Will, Placing Our Pets on the Tbrt Utw Wheel, l-'T. Woimt STAR-'l'Fi.Re,tiAM, Sept. 29, 2()()2, at 6. 

Sec Rosanna. Ruiz, l.au'yer is Cortvicted of Conspiracy: Suit was Packdated in Plot with OJficial. 1 Ior;sTON CnROV., Jan. 18, 
2003, at 37; see also U.S. rx-:p't of Justice, Li.S. Mtomey’s Office, Southern Dist. oflex., Nc^'s Release, Hidalgo County! 
Disitici Clerk and McAllen Aiiomey Indicted in Mail Praud Scheme, July 22, 2002. avaiktble al 
<hiip;//www,usdaj.gov/usao/ixs,'releases.JuK'’^.202002-''020722*gon/alez.lum>. 

See Sarah Owiskti. Judge Co/islders Ttinv Thai for Local Aiiomey. Pushes Pack Semendng. 'I'hh Mo.nitok, Sepi. 2, 2003, 
available M <hii.p:/.''w w wuhem*:)niu)r.(:cniVNewsPub.-- News, Stories,'200.3/t)9.‘'02./l 0625596 1 1 2.shiml> . 

See James PinkerLon, TO AmeiuiT ProposHion 12! VaUeyai Ppicetuer of Debate on MtdpracHce Caps, Hoiisuon Chkcjn., 

Aug. 26, 200.3, at I. 

.Hec Susan Pinch, Girl Wins $5! Million in Streetcar Case; Contractor Patdled for Mangled Arm. Nk\\ C)ki,k.\ns 'I'imj-s- 
Pic.AYDXK, Aug. 29, 2003, at 1. In (his sad case, a girl fell Out of the window ofa streetcar and as a result , her arm was man- 
gled. The jurors Ixiught Johnny Cochran's emotional ajtpcal and dished out roughly the cxiict ttward he tislced of them: 
j 19. 1 million for the girl, including J12 million for fKtinand sufifering and $-1 million fcir me<lictilex[)ense,s; ttnd j2 million to 
the girl's [uirent.s, even though the defense claimed the parents were not profierh' sufiervising their daughter. See id. 
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'' Ilaivcy's [)ci',sonal injury law tlim a()fK:ai's to ha\^ contrihutcd at least S5,0()(), anclIIaiTcy personally contributed #2,000, 
towiird Judge King's (•ami)aign from 1999 to 2000. -See Campaign Fin. Disclosure Relxyrts, La. Bd. of Ethics (.#0 Days Prior 
to Primaiy Election Report) (07/1 6.d999-09.d3.d 999) [1999 Report], «3f'<2/7t7We<*f <hccpi/w^wctliics.statc.la.us.cgi- 
bin. laimg Vl 18.31 2>; Campaign Inn. Disclosure Reports, la. Ikl of Ethics (90 Da>^ IMor to Election Report) (0417/1999- 
071 5' 1999), aval /able at <htip:;)'www;ethics.statc.la.U5,’'cgi-bin,Jaimg/?118.312> (the entity contributing the money is listed 
as Harvey & Jacobson, A PI.C, and though Harvey’s current practice is listed as Robert G. Harvey. A RI.C, one of his prior 
firm names is listed as Harvey, Jacobsian & Glaco, A PI,C, on the louisiana Secretary c>f State’s website s listing of individual 
carjaoraLions, available at <hup://\v\vwsec.state.la.us,-''cgibin?rqst>'p=crpdtl&rqsdia =.3-13331 22D>), Beside political coniri- 
bution-s, the 1999 Disclosure Rc[)orts .show Ilarv^' loaned the judge $5,000, a.s tlid Harvey's wife. Sec (7tm|)tiign Fin. 
Disclo,sure Reports, La. Rd. of Ethics (Supplemental RetHtit/Tlegistration Rmn) (10./31./1999-12,-31 1999), available at 
< http: "wwwt ethics. state. la. us.'cgi-l)iix/l;iimg-a'118312>. In August of 2002, the DLsckxsure Rept>rt.s reflect Haney anti his wife 
together loaned the judge SI 0.000 at 12% interest, only to be repaid S13,000 that same day by the judge's campaign com- 
mittee. See Campaign I'in. Disclosttre Reports, I.a. I3d. of Ethics (30 Da>^ I'rior to Primary Election Kcpoil) (01/i]il/2i]ifi2- 
0S,'2(,-’2002), available at <http:.v'w'wwtcthics.state.la.us/cgi-bin,-’laimg^118.312>. 

Id. 

Id 

'' .S'tft’ James Gill, Photo Op: \t’hat’s Wi-ong tvitb this Picture'. Nw OntitAXS 'I'ntits-l’icAYTNr, Sept. 10, 2002, tit 7, 

' See Gwen VWosiiJurlge Asksfor l-year l\trialty; ‘'the Right 'Ihing'lo IX>/ King’s Attorney Says, Nnw Gri.ean's 'I'lMTts-l’rcAYT.'N'F, 
June 14, 2003, at 1. 

** See Gwen Filostt, Cowf Rejects Judge's Offer; Khig .Must Face Misconduct / tearing, Kttw (Dri.fan's 'I'lMFS-PrcAYt.'N'F, June 21, 
2003, at 1; see Gwen Filosa,/?.tr4*‘^’ Tldls Court he is Sorry; (Ajiiisiana Justices to rJecide Penalty for Lies lie Told, Xfw 
Oki.kans Timks-Fi(;ayi;.nh, Sept. 11, 2005, at I. 

* See Filosa, supra-, see also Gwen Filosa, Ccmtnte Judgg Seeks Second Chame-, Ills Lawyers Argue fijr Suspension Only, Nfw 
Oki.kans 'I'lMKs-PicAYi.'.Nf', Sept. 10, 200.3, at I. Judge King e.xpla.tia(.ion for his improper campaign actions was that he was 
underpressure to pay olT campaign debts from his 1999 race because the “(Xtliiical establishment in this city, ..hated my 
guts." See Finch, supra note 72, 

See Filosa, snpra note 78, 

See Greg Thomas, Mold lixcluded From La. Claims; itxas Suits I'rompicd Insurance PetUion. Nhw Oklfa.ns Ti.mks-Picayii.nh, 
Feb. 22, 2002, at 1 ; Greg Thomas, Mold Lawsidi Spemms Coniempi Riding: Judge Slams ihtvttr Owners. Nkw Gki.kans Ti.mfs- 
Picayune, Mar, 16, 2002, at 1. 

“ .See Greg Thomtis, Toxic Mold's Dangers Still Vp in t/jeAir, New Orllyms Tl.\lE$-Ptc,MXiNE. June 16, 2002, tit 6, 

” See Greg I'homas, La. Braces for Mold Lausuits; lisxas Alwatfy idckling Issue. NTO <;)Ki>'ANsTiMt>;-Pi(AYii.vK, .May 18, 2(11)2, ai 1. 
See id. 

**' See Id. A S 1, 1 mllllan seiilemeni in neighbiring St. Bernard parish may indicate the likelihcKxl of a push for defendants to 
seiile loxic mold cases, rtuher than bringing ihe cases to justice in ilte courts. See Greg 'I'homas, Mold Laivsidl Blazes Irail; 
But .Settlement Fails to Clarijy- issues. New Orleans TiMES-Pic\iXXE, Dec. 1.3, 2002, at 1. 

''' See Greg Thomas, A Crowing Concern: Mold is Nothing New inNeiv Orleans, but a Toxic Veision of the Fungi is Posh/g 
Fresh Challenges for the Real Estate industry, New Orleans TEVtES-PiCAiTiNE, Nov. 11, 2001, at 1 ((juoting Robert (Ireely the 
aLtoriiev' for the plainiiffs). The largest toxic mold case in Orleans ftuish Is a suit by dotsens oi . stale em]rlo\'ee,s who vvoiked 
in the l.ouisianti dcpailmcms of Health, Hospitals, and Human Services agtiinst the building intiniigcment company its 
owmers, tin insurance comptiny, and the state ofVirginia. See id. ;\ssistant district attorneys for Orleans Ptirish wOosc offices 
were in the building also have ru.she(l to the courthouse to bring suit. See id. 

’’ See Gwxm Filosa, Burned Woman .Swarded $12 Million; Auto Maker, Drhxtr Both liable. Jury Says, Nffx" Ori.fans Ttwrs- 
Pic.AiTJNE. Mar. 14, 2002, at 1 ({quoting the [)lamti£f’.s attorney after her client received a $12 million verdict against Ford). 
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lu yt' Neiv Orleans Train Oar Leakage Fire Utig., 79d So. 2cl .464 (La. (;t. A()f). 2001). 

Id. at .4“1. 

Id. 

Id. 

Id. ai .^2. 

Id. ai 5~5. t^rior lo (he trial couii judge's rulings on posi-irial motions, five oulof the nine defendanis sen led for a loial of 
jil32.5 millitjn, and Phillips Petroleum (xx settled for a whopjting $62.5 million. See Su.san Fineh, Battle Orer Tank Oar Fire 
Ret/irfLS to Otnirt Ttesday: Heating to Decide Fairness of Settlement, XewOrle<\ns TiMES-PiC'ax'.VE. Mar. .50, 2002, at 1. 

See In re New Orleans Train Car Leakage Fire Litig, 795 So. 2d at 379, 398. 

BmVofN. Am.. Inc. r. Gore. 517 1.'.S. 559, 580 (1996). 

In re New Orleans '/rant Car Leakage Fire iJiig. , 795 So. 2d at 570. 'Ihe appellate conn's reas<:)niiig sua\'s from i.he Supreme 
(Icjuit'.sguidtinec because it fcictoied in all the harm that (xrssilrly could ha\e hap|)encd. rather tlran only considering f)otcn- 
rial harm tlitit tv-as "likely to result” from the ga.s leak. See 77^) Prod. Ctrrji v. Alliance Res. Oorft. , 509 IPS. 443, 460 (199.3). 
•Vee Su.san Tiitch, Judge Altproi'es (OX Settlement Amount: Firm Ouwied Tt'oek Where Fire Erupted. Ne:w' C)rlea.vs Times- 
PlCAyuN'E, A[)r. .3, 2002, at 1, 

See id. The two remaining tlefentlants are now negotiating with the plainlitfs. See id. 

See Sandra Darbier, Family Awatded $1 Billitm in Lawsuit: Exxon Molnl Hit for RruiioactiDe Land, New ()rlea.vs Tlmes- 
PlCAyuN'E, May 2.3, 2001, at 1. 

" .See id. 

,Vee Sandra Biitb'iey Another Suit Filed Ot’er Larui in llarivy. New' Orleans TimeS'Pi<:avx:.ve, Mar. 19, 2002, at 1, 

" See Sandra Darbier, Ex-pipe Cleanets Suing Exxon. Dtw.'^uit Comes after $1.06 Billion Ruling. New' Orleans TiMES-Pii::AiT:.vE, 
May 2.3, 2001, at 1, 

See Sandra Darbier, Ilan.Ky Woman Alleges Exxon C.ontaminated Land: Pfx>i>erty Value Hurt, Lctwsuit Contends, New 
ORLE itNS Times-Pig\yi:.ne, May 27, 2001, at 1. 

Perryman Stuijy Negative Impact on the Olirrent (IivilJvstice Syistem on Eco.vo.mig activity in West Virginia, (W Va. Chamber 
of Commerce, Feb. 2003), available at <httf)://66.24l.235.56..’resour('es/>. 

Harris Interactive, I.i.S. Chamber of (x:).m.merci, State LLtBum’ S y’stems RecKiNtj STfDY‘9 (fan. 2()()2), available at 
<http://66,24l,235.56/rcsourccs/>. 

See id. 

Jack Lawsttit Climate Needs Help. (it^-iRLESTON Daily Mail Jan. 9, 2003, at Cl. 

Charles Lane, Court Allows Suits Oi;er Fear of Cancer: Workens Had Asbestos-Related Illness. Wash. Post, Mar. 11, 2003, at 
A3; Roltert S. Creenljerger, Case Study: Family Ties in 'SivstX^rginia’sBar, Wall St. J,. Nov; 13, 2002, at Rl. 

.State ax rel Mobil Corp. v. Cumghmt. 56.3 S.E.2d 119 (W Va. 2002). 

John II. Oeisner Et xl.. Ctr. for Legal PolY Manilmtan Inst., One S.\l\ll Step FORACoLiNn'Cot.'RT.,.OA’F fViLVT Cu.iw/n'RW the 
A'.xnoxu Leo.m SiSTE.y, (Apr. 200.3), available at <http:..7ww’w:inanhattan-in.stitute.oig/html.'<'jr_7.htm>. 

' State ax rel Mobil Corp. v. Caughan. 565 S.E.2d79.3, 794 (WVa. 2002) (Matmairl, J., concurring). 

ATRA Forum, .S[)ring 2003. 

‘ firenda Nk hols Harper, \F Va. Coufts AJfectWVa.Jtdts, (iitELESTON D,\ily Mail Jan, 18, 2003, at A5. 

See Norfolk & Western Railway v. Avers, 123 S. Ct. 1210 (2()()'S)-, see also Justices Back Workers in VAd. Asbestos Case: 
Supreme Court Says Fear of Cancer Erumgh, Assoc. Press, Mar. 10, 200.3, available at 200.3 W'X 5450838. 
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lu reWVa. Reziiliii LiTig. aruJ State u Ihachiwn, yiiys. 5095ii/M)96i,2{mm.2151H10i (\VVa. Feb 26, 2003); Robert D. 
Mauk, EciitoriaL McCinm: Ruling Hanns State’s Eelnaation inLatv, Ch\rlestok D^mly Mml, Mar. 1, 200.3, at A5. 

(a)urt W'atfh, West Virginl\ (Ih.'iMBER of (Commerce, July 200.3, av^iilable at 
<http:.. Y,^^-wchambci‘.com,€ourtwatch:^.20Julypdf>. 

Robert D. Mauk, Can 't-say-no Courts Hurts Us All, CtLyoESTON T1 \tty Mvn, May 17, 200.3, at Al. 

Edwards v. Bestivay Trucking, 569 S.E.2cl -113 (W\^. 2002) (Per Curiam). 

See State ex rel. Mohil Corp. v. Gaugban, 563 S.E.2(1 419 (W Va. 2002). 

.Vt't.’ Robert S. (ireenberger Case Study. Family Ties in Wtst Virginia s Bar. WvllSt. J., Nov: 13, 2002, at Bl, 

See id. 

Robert D. Mauk, Editorial, McGraw Riding IlarnLS State's Re/rutation inlaw, QuFLESTO.v D.-ulyMvil, Mar 1, 2003. at A5. 
Cher\'l (kirls<;)n. Hdiiotial, Our Griet-ances l^y Handsomely: l.awyer's faking on CUlzens' behalf (Joi Millions, 
(‘IIARLESTO.V LlMLY Mml, Jul. 10, 2002. at A5. 

See IIar\-cy Riee, Rush to Beat Lawsuit Caps AH for Naugfjt, IIovsTON(imoN.. June .3, 200.3, at 13. 

News Roundup, San An’jo.nio Kxi‘Kts^-\t:ws, Nov. 1 5. 2002. at 213. 

See Judge Orders Heaumom law Finn lo liri‘ $500,000. Asmx;. Fkfs.s Nkwswirks, Nov. H, 2()()2; Assoc. Press, Heaumom Imv 
Firm Must Pay $500,000, IIOVSTOK CllRON,. Kov, 15, 2()()2, at 38. 

.M’ej J , R Gon/a les, beautnoru Hnn Agrees 'lb Filn{g fees; lawyers Accused of SfK>fping forjudge in Asbestos Cases, Cokims Chkihti 
(Aiier-Tlvies, Miiy 21, 2003, (wmlahle at <htt|);47v'ww:nilk.x«>nvlal''lo(:al_new,fy'aiiu:le4),l64l,<XX;T_811_1977745,(X).html>. 

See Eciitoruil, .Shopping for Jmtice, Wall St. J., Nov 20, 2002, at i\20. 

See Dan Ackman, In Smoker Sets $28 Hillion, Hr; MiUion. PoKnt>.(X)M, Dec. 19. 2()(:i2, 
<http;//vi'WTvtbrbcs.com/2002/12/19/cx_(la_1219 top ncw.s,html>. (Cheek also .supixes). 

See Robert D. Crocikett & Jontkhan M. Jenkin.s, Taking it to tite Dank, LA. L.W'yer, Sc[)C. 2001, at 47. 

See Myron l.evin Sc Dalondo .Moultrie, /..A,.//tn’AM'vrr(i>;.^3 billion 'lb Smoker Courts: Panel Orders Philip Morris lo Pay 
Record Danuiges To Man Wth incurable Cancer: Saying Firm Hid Risks, L.A. Times, June 7. 2()()1, at Al. 

See Cary Cientile, GM Ajipeals BillUm-DolUir Verdict in Crash Case. Courts: Original Ati anl Was a Record $2.9 Billion in 
the Fiery MaHhu Accident, Orange (xdv.ntyReiMSTER, LX-e. 7, 20()(), 2000 WT. 29972745: FivdJ. Ilcistand, Courts 

Out of Step With Cotti/non Sense, Bus. Press (Ontario, (A), Mar. 6, 2000, at 27. The judne reduced the awani to SI. 09 l)ilJion, 
See Id. 

.fey John H. Sullivan, Editoi1al-,/«.s7/ty .Vr.'Aw Dejectiiv: Opjxtrtunity to Right a Wxirig MNwH By Judge Ruling on CM 
Damage Award. I.,A, Daily Ni'ws. Sept, 2, 1999, at N1. 

-■ .See Kenneth Reich. $700 Million Award Maybe Reduced Courts: Judge's Remarks (n f/xkI.Kied \Xbr-kers’ Case Against Oil 
I'inns .Vlaybe t'oens of Review, Experts Say. I.A.TaiFs, ;\ug. 10, 1998, atl31. The vvitlicc wis letlucvd to S380 million by the 
judge. See Record $760 .Million l.ockheed Verdict Is Cut In Haf by Superior Court Jueb^<, OavNT.r: County RT:Gi<Tr:R, Nc.jv. 19, 

1998, ai C4. 

.fee I.. Stuai't Ditzen, Conflict Alleged in -tl Million Civil Suit; A .N.E. Pbila. Wbw/ctr/ Slipped in a Store Parking Lot, 
Philadelphia Inquirer, 22, 2003, at 131. When the lawsuit was filed, the plaimifi' sought only $50,0i)0 in damages and 
repoi'iedly considered seiiling ihe case for S40,000 after an arbitration panel awarded X25,000 in a non-binding proceeding. 
See id. The plainiiff rejecied Home Depots final seulemeni offer of S32,000 million and deliberated only eight minuies 
bc'fore awarding SI million. See id. 

Josh (ioklstcin, il/rz/pracr/ce Zct«-.s7</rs' Thrive in City: Still. Few are Filed, and Few are Decided hy a Jury, Piiil\delpiil\ 
LVQUIRER, Dec. 10, 2001, at Al. 
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See R\KD;\LL R. Rovb.terc. Anna RAKTcm UKDERSTf\NDiNC PENNmvAm's Medigu NLalpractice {-RISK; E\j;ts Abc:ht LL\Biun' 
iNSi H'iNCE, THE Lec-\l SYSTEM. AND Heuth (I.\re IN Peknsyik\ni\ (Pcw Charitable Ti-ust.s 2003), available aT <htt[):./'meclliability- 
pn.oi'g. rcscnrch. Vcpoi't0603.'>. 

See id. at 32. 

See Richard R. Kerr, Philly. Nonbeast Pa Reeling fiom Practice Closings, Krolocy Times, Dec. 1, 2002, at 20 ((quoting 
Chuck Moran), 

See David 13. Caiaiso, l.nivyers May Pind it'lbiigberto Seek Sympathetic City Juries, Assck;. Pri;ss. Nov 2(i02. 

See id. (eating Randall R. Bovbjerg, a researcher fcjr L‘it)an Institute). 

,VctiJo,sh iioldiiiein., Malpractice Issue May Not Be ^xmt Mtmey. Study Says, Phil-\delphlvI.vqi !RER, Pel). .3, 2002, at Cl 
(reporting that a study by I'cnnsyK-ania Judges John W Herron and Albert W Sheppard Jr, found that the number of mal- 
practice juiy awai'ds over Si million went down by one-third in 2001 owr the prcAioiis yeai', yet noting that even with the 
I'eduction, Philadelphia malpiucticc awuxls and settlements still drastically owrshadowed those from the lest of the state). 

■Stft'Josh Goldstein, Medical iausnit layouts Still iU^; Philadelphia Awards and Settlements Made up Nearly Half of the 
$31S Million ihiid by a State t-und, Ihm-ADitiJinA iNQinRER, Sept. 22, 2002, at lil ; fXrbbie GaiJicki, Trial Often "Tip of the 
Iceberg" In Medical Malpractice Cases, Jury Awards Don't i'eU Story. Au.kn'iow,m .Mor.mi.sc; C.m.i., Apr. 1, 2002, at A1 (provid- 
ing a list orhigh-proOle medical malpractice seitlemenis in PennsyK-ania and around the nation). 

See Karl Stark, More Dcxiors Using Insuret of i-ctsi Resort. PHn..M)Ki.i‘HiA l.sgi.iKKK. May J. 2003. at HI, 

See Id. 

See Before the Subcomm. on Labor, Health and Human Ser\'ices. Education Comm, on Seruiie Approp., 108 Cong, ((an, 30, 
2003) (statemeni. of Richard A. Andeifion, President and Chief Executive Officer. St. Luke's Hospital & Health Network, Inc., 
Bethlehem, Pennsylvania); see also Jim Dairagh, Hospitals insure Tijenise.bfj$; Many in Region Find Aliernai Ives because 
of Steep Rates, Difficulty in Getting Malpractice -Allentciw M<:)RKIN<> Call, June 16, 2002, at A1 (reporting that 

“[mjalpmctive premiuni.s tor all IVnnsylv-ania hosf)itals already' ro-se an e.stimated J180 million in the past year, as one insur- 
er after another stopited tioing Imsiness in the .stale after incurring enormous loftses"). 

See Statement ofMr. Anc.lerson,.sT/pra note 115- 

Editoritil, Medical Crisis; iJrjpait Malpractice Insurance Issue Thivatens Quedily of Care in State. Patriot-News, Jan. 6, 

2002, tit R6 (recognizing that '‘Philadel|)hia. for reasons not entirely clear, ha.s liecome reno^roed among trial lawyers for 
the gcnetx)sity of its iiwiiirds"). 

See Jennifer Ne jman, Mal))ractice Debate Heats Up; Some Say the High Price ofLiahility Insurance is Pushing Doctots Out 
of id., York Daky Rfc:.. Jan. 7, 2002, at .A5. 

.S'tft’ (Christopher Snowlx’ck, Medical Malpractice insurance Premiums Soar. PmsRt'RGir I'ost-Gazettr, Jan. 21, 2(i(i l, at A13. 
See PennsyivvVIA MALPRvtTlitE .SURVxy (Bew Charitable Thj.sts 2002), awilahle at <hnj);.''me<liial)ilicy'{)a.org're,se'arch„sun’eyl0()2/> , 
See Mark Silva, Voters Back Mallvractice Caps the Governor's Push to Limit Awards in Law.snils Has .Sriottg Support in a 
Poll. Oriantx') Sentinri, ,\ug. 5. 2003. at .A1 : Dawd Roywc, iNjctorsAsk for Malpractice Relief. MtAMi 1 Ieraid, Mar. 28. 2(i03. 
available at <htt|.':,.W'W'w:mianii.<;om,'nild.Yniamiherald.'ncw’s.' statc,'5499379.htni>. 

Matthew 1 laggman. Despite tack of Compeiisatoiy Dannies, iexacu Hit 'Xitb $33.SM in Punitiivs. liROWARD D.An.Y lii.s. Rf\;, 
July 3, 2003. at 1. 

Id. 

See State T'arm v. Campbell. 123 S. Ct. 1513, 1519-20, 1521 (2003). 

See Hg^ett Group Inc. v. Fugle, 853 S*J. 2d 434, 451 (Ida. Ct. App. .May 21, 2003). The Hngic decision is binding pivccdent 
on the .Miami-Dadc Circuit Court. 

Id. 
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See Engle n RJ Reynolds Tobacco, 2000 WL 3353-1572 (Tla. (jt. Ct. Nov 6, 2000), rcVd, 853 So. 2d 13 i (Fk. Ct. A[)|). May 21, 
2()()3); see also Susan R. Miller, Now orNei’et: D^ng Man Asks Court to Hear His CaseAgahisr Cigciyene Makers Before 
Appeals Are Complete. .Miami D.aily 13i;s. Rhv, Mar. 27, 2002, at A8. 

- See generally Engle. 853 So.2d 434; seert/sojay XX'cawr, Court Voids Hig Smoking Case Award: l-lorida Appellate Judges 
Wpe Out SIAS iUllion in Punitife Damages, .Mr.AKn I Ikrald, May 22, 2003, at A1 . 

See Engle. 853 So.2d at 446; see also lauric Cunningham. Process ibat i/ed to SldyB Award in 'tobacco Case Challenged 
Before Appeals Panel, Urovard riAn.Yllns. Rit\;, Nov 7, 2002 at A1. 

Engle. 853 So. 2d at 453-55, 

.See id. at 458-62. Ilior to the i-cvcrsal of the $145 billion puniti\-c damage aw^d, a lone plaintiff in the class w-as awarded 
>3‘i.5 million in a compensatoiy damages awird. -At the time, this the highest comi.K'nsacoo' verdict evci' awai'dcd in a 
tobacco \:\vssu\X.. See Jury Awards Smoker $37.5 Million. .Mi.A.Mt I It- raid, June 2, 2002, at.Al. 

Matthew 1 litggman, .4 'Xthopper of a Year. Shrugging Off Criticism 'that People Are 'Ibo Utigious. k'lon'da Juries l-ast Year 
Produced Big Awards for Plainliffs, Mlwi Bus. Rtv, Dec. l6. 2002, at 6. 

" See id. 

"■ See id. 

See Missouri hawyers Weekly: iaigest Verdicts & Settlemerits of 2002 (2003). available at 
<http://wwwmoli:iwyersweekl\tcom,1argverd_02.cfm>. 

.See id. 

•''* .See Missouri l.a.wyers Weekly’ iatgest Plaintiff’s Veidicts of 2002 for .Missouri (2003), available at <http;//wwTCiTiissouri- 
law,com/top_vcrd_02.(;fm>. ’llao survvy’ included data fivm state circuit courts and. lecleriil district couits and included ver- 
dicts awarded to individual pblniirfs or families for accidents before any review for remittiuir. ’I'he survey does not include 
class actions or consollchued cases, unconiesied verdicis. bench trials, or business versus business lawsuits. See id. 

See .Missouri lawyers Weekly, largest Seitlemenis of 2002 for Missouri (2003). available at 
<http;//w'w'w,missourilaw',com/iop_seit_02.crm>, 

.fet? Oh KICK OK Statk doDKi s Admikis'i ka’ix>k, Si.'i*. Ct. OK Mc)., hY 2002 Missoi.'Ki jiiiMciAi, Rhi-oki' A.si) Siii’i’i.KMH.Yi ((uly 1-June 30). 

' id. 
id. 

See Roland Klose, Venue’s on (In Menu Bor Lawyers 'Hying lo 'Hike a Bile of Doe Run. St. Louis is the Place lo Be. 
Rivkhkko.vi Ti.mks, .Apr, 10, 2002. available al <hiip:/,'w’ww.riverfroniiimes.cotn,i3sues/'2002-0-l-10.'news.hi ml/1 /index, html>; 
Tim Bryant, Quesiion of Merging City. Couniy Jury idocAs is Revived: State Supreme Court Judge Sugnesied :\1ove Iasi Year, 
St. Louis Post- Dispatch, Nov. 27. 21)02. at B1 (DLscu.s.sing the suggestion byMLs,souii Suiaemc (loun Judge Michael Wolff of 
joining the juror pcxiLs of St. Louis (iity and County’ Itecause p laintiffs ' lawv’eis are known tor trying to get their {leitsonal 
injury’ cases into St. Louis City Circuit Coun for a more s-ympathetic juryt to malar the issue of venue less im[)ortant). 

Klose, .sv//>ra note 1“2. 

Id. 

The case wcis originally’ dcnictl cla.s.s certification in Jcffcrson County: after w’hich, the pLiintiffs dismissed the case without 
[uejudice. The same dayt the ca.se wa.s filetl in the St. Louis City' Circuit Court anil in the chirti amended fileading, the [iLiin- 
tiffs added a resident of the City of St. Louis a.s a delemVjint. See State ex rel. Doc Ruu Re.soutx e.': Corp. v. Neill, No. 

I'iDS 1 5^3, 21)1)3 Mo, .'\pp, l.hXlS 745 (.Mo. Ct. -App. May 20, 2003); see also Tim Br\a.nt,y<r(i4f«s Reject Trying Doe Run 
l.awsuits in St. l.ouis. St, l outs I’ost-Disrvtcii, May 22, 2003, at 135- 

■See State e.x reJ. I.intbicum. 57 S-W3d 855, 859 (.Mo. 200 1) ('Kbiff, J., concurring in part, dissenting in pai't) . 
td at 858. 
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Id. at 857. 

Id. at 860, 862. 

Tim Bii'tnt, Question of Merging City, County Jury P(x>/.s Is Reiii’ed: Suite Suf» erne Court Judge Suggest Move Last Year, St. 
Lons Post-Dispatch, Nov. 27, 2002, at Rl. 

See Rcisncr, supra note .50, at 17. 

•'*' See id. at .50. 

See Rcckt' (iilJcttc, Debate Heats Up Viitb Ibiusual Coalition of Business. Lafxtr. Doctors. Miss. Bis. J., June lO-K), 2002 (cit- 
ing Tcriy (iailcr, prc.sidcnt of the Jackson (iounty (ihamherof (iommertx'). 

See Mississippi Jury ALuards $150M to Workers Exjxxsed to Asbestos, Asbestos. Line. Rep., Dec. 1.5, 2001. 

See id. 

Jacobellis V. Ohio. 3"8 U.S. 181 197 (196'J). 

Jimmie H, Ciues. 'Miihits' /.au- Siirring Debate. Cl-^KlON•I.i■lx:HK 0ackson, .Miss.), Jan. 27, 2003, iH 1- 
“■ ‘I'homas & Howard Co.. Inc. v. Weneran Inc., 353 S.K.2d 1-i1 (S.C..1987); In re: Asbt^ios/s Cases, 2(56 S.K,2d 773 (1980). 
Jim Duplessis, Business Cornpiainis About Louyets and Lawsuits are Older Than the Slate. I'he State (Columbia, S.C.), 
Jan. 12, 2003, at J; .Michael Freedman. Home Court Adt'atUagp; How a Small- Ibwn South Carolina Lawyer instlUs Fear In 
Corporatioius Everywhere, Forbes MaCiazine. June 10, 2002, at 74. 

.‘see Warren Wise, Idri Reform ibps Aggnda, P<)s-i'& Coi.kikk (Charlesion. S.C.), June 27, 2(Xi3, available at 
<http;//vi'svc:harlcston.net/storic.s/l)(>27()3/1)iz_27fK)liti(:s.shtml> (importing on a la^s'suit lirought in Hampton County 
against a car manufactuix-r for heat.! injuric.s suffcixti in an accident in Tcnne.s.scc). 

See Hamilton County Clerk of'Coun,./w /7 Case Rrxster Relxrrt, June 16. 2003. 

•••■ S.C, CoclcAnn, § 15-7-100. 

See Farmer v. Morusanto Corp., 579 .S.E.2d ,325 (S.C. 2003). 

.See id. at 326 (citing S.C. Code Ann. § 15-5' 150). 

.See id. at 328. 

* 'Uie South (Carolina Supreme (Douri rec(::^ni/.ed that the state siaiuie at issue had three important objectives; "1) it favors 
resident plaintiffs over nonresident plaintiffs; 2) it provides a forum for wnjngs connected with the State while avoiding 
ir, solution of TtTongs in which the State ha.s little interest: and .3) it cncourage.s accinty and inve.stment in the State by for- 
eign corporations without suhicciing them to litigation unixilated to their acthity within the State." .See id. 

- " See II. .3711/S, 416, 115th .Sc.ss. (.S.C. 200.3); S. -198, 115th Sess. (S.C. 2003). 

.Vffc’ Assoc. Press, .Supreme Coint to Revieiv $j4MiUi(m Award by fury, Ciltreesto.v DiULY NLul. Sei)t. 11, 200,3, at 6A. The 
case is on review betinv the .state su|)ivmc court. See id. 

See id. 

According to public rcconis, the Fitisimmons law offices contributed ?8,00() to Whtzel County Circuit Judge Mark Kiui's 
campaign in 2000. 

See Tol)y Coleman, State Sues Wall Street Firms, Attorney General Says Comj)emiesGai>e Bad Aidvice. CH;\rleston C.tzette, 
June 23, 200.3, at lA. 

According to public records, the indhidutils a.ss(K:iatcfi with the law firms of Hill. Il:tcr.son, Cai'i)er, Bee & Dcltzler , PL.L.C.; 
DiT'a|)ano, Barrett & DiPiero, EL.L.C.: andMa.sters & Taykw, L.C., eachof whkrh Ls located in judicial hellhole Kanawha 
County, contributed scwral thousand dollars to McGraw’s campaign fund between 1996 and 2001. 

.See Herrera r. Quality Pontiac, 73 I12d 181, 194 (X.M. 2003). 
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See Lazoya n Sanchez. 66 R3(i 948 (N.M. 2()()3). 

See id. :it 93"- 58. 

Id. at 958. 

See Haver v. Lnjun. 66 P3(J 980 (N-M. Ct. i\f)p.), cert, grcmted, 66 E3cl 962 (2003). 

See id. ai 985. 

These suits are dubbed "niodaT liiigaiion, since they stem from ihe fact that the represented consumers have paid mote on 
their polk'ic.s because they sclectetl among tlififcrent ftayment mtxlcs, such as tjuarteily or . se-mi- annual insttdlment [tannents. 
Sec Reynolds Holding, l.au-y'er dels Lion’s Sbmv in Class-Action. San Fk.\n<:isc:o Chko.'i.. Feb. 18, 2001. at 'XTll 
See Douglas G. Schneebeck, "Modal’’ Insurance l*retmum Class Aciion Ulifialioii: Coining’ lo a Courihoiise Hear You. Im 'i, 
Ass‘.\-or Def, Gov.^sel NiAvsiiiTrER (Int’lAss'nofDct Couascl, Chicago. III.), 0(t. 2002; Liwivncc II. Si\i'c\. Plaintiff's hnvyers 
Have No Bnsine.'is Regidatingln.s'itrarice, l6'Vi4\SH. LEQU-Focm, (^sh. Legal Pound., Washington, D.C.), A4)r. 6, 2001. 

.See id. 

,Vet’ Thoma.s J. Calc, Lanyer.s Ee(iJ> Millians in .Suits Against Insurers. AuivqvEltfiVn Pcb. 18. 2001, at Al. 

See Winthrop Quigley, /nsnrance Hnri Offers Se/ilemcni. Ai-Bt:Qi!HKQtiKj.. Sept. 26, 2002, at 1 (discussing seulemeni with 
John Hancock Finttncial Scnlccs in which |M)lic\’holdcis will rccchv an extia J800 to J 1,400 in life insurance, but the cus- 
tomers will htive to (lie within a year to get the moneiv while plaintilLs' lawyers tire expected to receive S8.9 million in fees 
and S95,00() in expense.s); Asstx', Press, AWotv/tyv (iettirigRicb off Insurance Settlements, Santa Fe Ne^‘ Mexican, Feh. 19, 
2001, at A3 (discussing case against Pilmcrica Insiii’ancc, w+icrc the lawyers w’alked aw’ay with $1.5 million, the two named, 
policy holders wltlt S30,C>00 ciich, and the ix'st of the class with no money tit till); Ilctii 1 Icaly 'lb Lawyer (k> Spoils in 
Lawsuit While Attarruiy Nets $SM in Settlennmt. Clients Cet $350,000, 13oston Gi-ORI- , Jan, 25, 2001, itt I'.l (d.iscussing pi'o- 
posed seiUemenL with .Massachiiseiis .Mutual Life Insurance Company, where the plainiifls' attorney would have received S5 
million in aiiorney’s fees, plus a hefty $.3 million insurance policy and a whopping S250,000 lifeUme annuity, while live mil- 
lion former policyholders would receive nothing more than assurances of explicit disclosure of costs in the future); see also 
Bol) VanVoris, Lawyer Only One to Benefit from MassJ\fii.tiial Settlermiit. Since DropfKvl. Nat’l L.J., Mar. 5, 2001 . 

.Vt-fc’ Assoc, ?xcss, Attorneys Getting Rich Off Insurance Settlements, SiUCLt Fe New Mexican. Feb. 19, 2001, at A3. 

H,T3, 1, 78Lh I.eg,, Reg, Sess, {’lex. 2005). 

Ou'ensCorning v. Cmerfm S.«;2i;l 560 0^’^. 1999). ITie 1997 law (S.b, 220, "5111 Leg,. Reg, Sess, (‘lex, 1997)) was 
enactcii to stem “forum shopfiing" from out-of-state plaintif6( in fii\t)ral)le 'E.-xas court.s, .such a.s those in Jefferson, Galveston, 
Ilanis, and Oninge Counties, which htid enabled thousands of outofstate-asltestos cases to siphon the resources of Texas 
triiil couns. See id. tit 565-66. Tlie Texti-s .Su|)reme Court’s 2003 decision rejected ti challenge frx)m a grou|) of .Mahaniti resi- 
dents, ;i positive ruling tigtiinst the trend of judicial nullification of suite civil justice ivtbrm Ittw-s. Nevertheless, some 'lextis 
courts, including those in Jefferson <>nintv; have resisted dismissing the cases of noniesidencs, cvxm w'hcn rctiuircd to do so 
by the 199“ Act. See F.L Du Pont FM Nemours & Co., 91 S.W3d 51“ (Tex. 2002) (ruling tlvit critil courts in Jefferson tind 
Orange County abused their discretion when they refused to dismiss the asbestos claims of 8.(XiO plaintiffs on the grounds 
that the claims arose outside of 'lhxas at a time when the plaintiffs were not residents of ’Ihxiis), 

laylan Copelin iN: David Ras/tor. Li mils on Damages Narrowly ApproL’ed Silers OK IHoposilion 12, Ad Olber Amendmcnls 
to I'exas CoTislilulion. .Aus'iin .Amkkica.n-St'aihs.via.v, Sept. 1-1, 2003, at Al. 

.fee Gillette, .wpm note 183. 

'■ .fee Jimmie K, Gates, Caps Frompi UiwsuU Blitz, Ciaki().\-I,hik;kk (Jackson, .Miss.), Jan. I. 2003. at 1. 

.fee Assoc. Tress, Some Counlies See Idle Rush of Lawsuils, Si-.n Hkkvu) (Biloxi, Miss. ), f^ec. 31. 2002, at 3. 

.fee Matt yo\7, Jefferson County Ixuvsuit Pilings Are Down, Assoc.. Prrss, Oct. 5, 2003. 

Id. 
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Id. 

See Mattox v. State, 128 S(j. 2(J 368, 372-73 (Miss. 1961). 

See Rcisncr, sujmi note 30, at 17. 

Id. (cjuoting .statement of J. Ltimar Pirkard, Tr. of Mot. Hearing at 9-10, (amwayv Ilopeman Rro.s. (Cir. (k. Jefferson (bounty 
Miss. July 25, 2001). 

See id. 

See id. at 30. 

S.B. 21 J. Keg. Sess. (\X:Va. 2003) (codified at W Va. Code Ann. § 56-1-1 (2003)). 

Pkkk'i-.ms.n S i't)i>v, Ni-;(:,vi'ivk I.mi-aci o.v 'ihk Ci.ikkknt Civil. Jcs'I'ick Sv'S'i'I'm o.n Keo.vo.viic Aciivtiy in Wksi Vikcu.nia 9 (\v; Va. Chamber 
of (karimerec, Peh. 2003), ai.aiinble at <http:./.‘'66.24l.235-56./rcsourcx:s./>. 

Andrew K. Kogorr-& imiebihoro’l. Ahonkhai, Impact of S^nue mid Cerliflcaieo/Meni Keform. Phv.sjoan's Nkwh Dickst, 
June 200.3, aeailahle at <htt[>: >'w'w^'.phy.sician.sncw’s.eonVlaw/603n)gofIhtm>. 

Pa. Const. Art. 3, ^ 11 [U'cnidcs that, with the excci)tion ofworlaers' compensation laws, ’the' CicneraliVssemlily [shall notj 
limit the amount to lie rec(nA.Te(i f()r injuries resulting in death, or for injuries to peiNons or property and in case of death 
from such injuries..." 

See Assoc:. Press, Alka-Seltzer Suit Tbitmri Out. Oct. 1, 2003. 

See id. 

See In re Rhone-Pimleric Ri/ier. Inc.. 51 F..3d 1293, 1298 (7th rii'.) (Pexsner, J,), cert, denied. 516 I.'.S. 867 (1995). 

The Class Action Fairness Act (lI.R. 1115/8. 274) pa.s.sed the II«)u.se of Repie.scntatives liy avT)te of 253-170 on June 12, 2003. 
Reports inc.iicatc that the Senate will vote u|x)n tlx- l)ill in ()ac)lx.T 2003 and the bill has a.sulwcantkil clitince of pas.sage. 

See David J. Daniiani, ProfxxiaLsfor Reform in the Ei’alnation of Expert Tiistinuiriy in Pharmac-euticul Ma.'is Tort, (dcses, 13 
Alb. LJ. .SCI. & Tech. 517, 526 (2()(>3). 

Id. at 527-28. 

Danhert v. Merrell Dow Pharmacenticul, Inc.. 509 l.'.S. 579 (199.3). 

Id. at 59.3-94. 


Same of these states, such as Alabama. California, Horida, and Illinois, continue lo apply the less rigonDus Frye “general 
acrceptancre” test, which the federal courts abandoned with the adoption of the XJr/Mfterr standard in 1993. See. e.g.. 
Courtauids nhers, Inc. v. Long, 779 So. 2d 198 (Ala. 2000): People v. Leahy, 882 P2d 321 (Cal. 1991); Flanagan v State. 625 
So. 2dH27 (Fla. 1993).: Donatdson v. III. Pub. Sew. Co., 767 X.E.2d 314 (III. 2002). Other states u|)[)]y their ov.ti standard to 
determino the admissibility of expen testimony See, e.g.. In re Robert H, 531 S.li.2d 301. 303 (S.C. 2000). 

Kathleen Burge, Science of Evidence Puts Judges to the Test, BOSTON Clobe, May 19. 2002, at Bl. 

More infcirmation and the text of the mcxlel legislation Ls available on ALEC's website, w'ww.alec.org. 

Amchern Prods. Inc. v. Windsor. 521 11.8. 591, 597 (1997). 

See The Fairness in Asbestos (k)m[)ensation At of 1999: Legislative Ilcai'ingon II.R. 1283, Befi:)rc the House Comm, on 
the Judiciaiy. KKah Cong. 4 (July 1, 1999) (statement of Christo()herEcUey Jr., Professor, ILtivard Law School). 

Aex Berenson, A .S/irge in Ashe.sto.s .Suits, Many by Healthy PUiintiffs, X.Y Times, Afir. 10, 2002, at Al. 
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.Vt-t.’ Jennifer niccsfT.u, , Overvipj:' of Asbestos Isslies^\xd Trends 3 (Dcx:. 2001), ciJKiilableat <htC():..yUT\T\-.a( tu;im)rg/'m()no.htm> 
[hereinafcr BiggsJ; Stephen (L\EROLLfT.-u:, Asbestos LmcvnoN (>)stsand (^OMPENsmoN: An Interim RErc)RT 20 (RAND Inst. Ibr (atil 
Justice, Sept. 2002) [hereinafter RAMI Rep.] . <a&o Janies .A. Henderson, Jr. &;\aron D. ■fe'crski,.'\>-i?c«/05 Litigation Gone Mad: 
H.xposjire-based Recover)' ffjr Increased Risk. Aler/tal Distress, caui Medical Munitening, 53 S.C. Rfm 815 (2002). 

.SVt' Mark A, Uehivris 8: Rochelle .VI. leclcsco, livo lin-ks in the Road of Asbestos Litigation, .ME.xt.tn'’s I.ttig. Rfr: A^tiFSTO^. Vol. 
18, No. 3, Mar. 2003, at 1. 

.See Richard li. Schmitt, liurrmig Issiao: How Plaintiffs' Uiuyets Have '/iimed Asbestos Into a Cowi Perennial. W.m.i. St, ),, 
Mar, 5. 2001, at A1, 

See:Mass. State Ct. .'\sbestos Pers. Injury l-itig., Ortler (Comnm of Mass., .Middlesex Su|.)ci'. (2f., Sept. 1986) (adopting ;idoptcti 
the -MassachuseiLS inactive .Asbestos Docket): in te Asbestos Cases (Qr. Cl., Cook County: HI. Mar. 26, 1991) (Order to 
Establish Registry for Certain .Asbestos Mtuiers): As&esios-/-^. ityuty and 'Urongftd Death Asbestos Cases. Rile No. 92311501 
(Cir, Cl. Baltimore City, ,Md. Dec, 9. 1992) (Oaler Ksiablishing an Inactive Docket for .Asbestos Personal injury Cases). 

’*' .See In re Sknv 'tt>rk City Asbesios Uiig, Order Amending Id-ior Case Mgnii. Otdets (5. ('i. MY t'iiy, N.Y. Dec. 19, 2C>02): in re 
Piflhjud. Disc. Asbesios Liiig.. .Am, to .Am. Case .Mgmt. Order No. I (MY Sup. Ci. Jan. 31. 200.3): l.eiier from Judge Sharon S. 
Armstrong, King County Wash,, to Counsel of Rcconi, Moiing and Responding Partie.s, at 1 {LVc. 3, 2002), 

.See III re Wallace & Graham Asbestos-Related Cases, Ca.se Mgmt. Oiticr (Orccntillc County; SC 2002); In re Cuyahoga 
County Asbestos Cases, Cen. Pers, Injury .A.sl)e.st()s CieseMgmt. Order No. 1 (as amended Jan, i, 2002) . Multnomah County 
(Ponhtnd), Oregon Circuit Court Judge John Wiitmayercunently is circulating atiiaft oixier tliat would “abate” claim.s filed 
by unim|:)a.ircd. asbestos claimants “w-hilc pivserving for the litigants their positions on any statutes of limitations issues.’' In 
re All Asbestos Hxposnre Cases Piled in Mnltnonmb Cotaity. hirst Amended Dnift Gen, Older Ke; Asymptomatic, Untreated, 
or Inchoate Disease Cases, No. 0003-000013, at 5 (Cir. Ct. Multnomah County Or, 2002). 

In 1992, Judge Weiner adopted pix.x;eduix's, w'hich although not technically an inactive docket, hiid the purpose of prioritiz- 
ing “niiiligniincy death and total disability cases wheiv the substantial contributing cause is an asbestos-related, disease or 
injury.” In re Asbesios Prod. Uab. iiiig. {No. VI), ,MDJ.875. Admin, Oaler No, 3, at 1 (K.D. Pa.,Sepu8, 1992) [hereinafLer 
MDI. 875, Admin, Order No, .3]. 

Sec. eg. , Abate v, A.C, 8 S., Inc., No. 8925670J, slip op. a( 26 (Md. Cir Ci, Dec. 9, 1992); Keene Corp, v, l.evin, 623 A,2d 662, 
663 (Md. App, 199,3) (noiing ihai Judge le:vin deferred payments of punitive damageA '■’until all Baltimore City plaintiffs’ 
compeasatoiy clamages are paid.”); In re AstiesiosDiig., No. C0018Ar<2()0100()()3, slip Oixler, at 1 (Pti, Ct. Com, PL Jan. 11, 
2001); Yancey V Raymark Indus.. Inc.. No. 1186 ^832). Asbesto.s Order No. OOOl. sli[) o[)., at 5 (Ptt. Com. PL Oct. 1986); 
$64.65 Million Awarded in Fotir Asbestos Cases.yol A, No. 3ME.vLEy’s Lrrtc. Ref. Toxic Torts 16 (Dec, 15, 1995) (reiioriiiig 
on the New York case of Palloori v. WesHngboiise KlecUic in w+iich the tiial court sevvixd and defcnxxi punitivx; tiamiiges 
indefinitely); see also In Collins, 233 P-3d ;if 812 ('It is discouniging that while the lAinel and transfeivc court follow' this 
enlightened practice, some .state (:ouil.s iillow punitiv’e damages in asltescos ca.ses. The continued hemorrhaging of availalile 
funds deprives current and future victims of rightful compensation.”). 
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Prepared Statement of the Honorable Elton Gallegly, a Representative in 
Congress From the State of California 

Thank you for holding this important hearing, Mr. Chairman. Newsweek recently 
ran a story that painted a picture of a nation held hostage by fear of frivolous law- 
suits: ministers afraid to counsel their flock, teachers afraid to discipline, doctors 
afraid of tending to the ill. They are not afraid they are wrong, mind you. Nor are 
they afraid they are not being careful enough. They are afraid that an opportunist 
could file a lawsuit against them that, though it has no merit, would subject them 
to thousands and thousands of dollars in legal fees to defend themselves. It is a 
problem that dominates modern culture. 

Of course meritorious claims should see their day in court, but frivolous lawsuits 
and the threat of frivolous lawsuits should not hold Americans hostage and keep 
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them from doing their jobs. The rest of us should not be burdened with the cost of 
frivolous lawsuits in higher taxes, higher prices, and higher insurance rates, either. 

I am looking forward to the testimony of the witnesses and their ideas about ways 
to legislatively curb these abuses of the legal system. 

Thank you, Mr. Chairman. I yield back my time. 
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June 22, 2004 


Hon. James Sensenbrermer 
Hon. Lamai Smith 
Hon. John Conyers 
Committee OR Judiciary 
U.S. House of Representatives 
Washington, D.C. 20S1S 


Re: Hearing on H.R. 4571, the “Lawsuit Abuse Reduction Act of 2004." 


Dear Representatives: 

While I have the utmost respect for Victor Schwartz, even Homer nodded; therefore 1 am 
writing to bring to the Committee’s attention an inaccurate statement Mr. Schwartz made 
during today’s hearing on H.R 4571, the “Lawsuit Abuse Reduction Act of 2004. 

Mr. Schwartz indicated that under current law, what he called “litigation tourists" may 
travel from places like Massachusetts to Madison County, Illinois to bring lawstiits. That 
is not correct. I practiced law in Illinois for thirteen years. Illinois follows the doctrine of 
forum non conveniens. As far back as the case of Bland v. Norfolk and Western Ry. Co . 
506N.E.2d 1291, 01.(1987) the Illinois Supreme Court has declined to allow personal 
injury lawsuits resulting from incidents that took place outside Madison County from 
being brought in that county's courts. The Illinois Supreme Court reaffirmed that doctrine 
just last year, in the case of Dawdv v. Union Pacific R.R . 

Madison County has been the subject of business community complaints about 
nationwide class action lawsuits filed there. It is important to note that class action suits 
brought in that venue must involve some sort of business activity that took place there, 
see Boxdorfer v. Daimler Chrysler Coro.. 790 N.E.2d 391 (2003). 

I can understand why Mr. Schwartz would want to use Madison County as a kind of 
shorthand designation of a "magnet jurisdiction," but In this instance doing so gave the 
Committee a distorted picture. Most states follow the forum non conveniens doctrine; 
some which did not have recently adopted stricter venue rules; c.g., Mississippi and 
Pennsylvania. Oddly enough, one Jurisdiction that does not have such rules lies just 
across the river from Madison County: Missouri. But so-callcd “litigation tourism" is an 
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isolated phenomenon and such anomalies should not cast doubt on a civil justice system 
that generally works quite well. 

I would ask that this letter be made a part of the hearing record. 

Respectfully submitted, 



Jackson Williams 
Legislative Counsel 
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DefcEiding Liberty 
'ursume justice 


AMERICAN BAR ASSOCIATION 


Governmental Affaifs Office 
740 Fitteenth Street, NVV 
VVashingtoi, DC 2000S-1022 
(202) 662-176: 
r.'NX; i:202;- 652-1 762 


June 29, 2004 



The Honor able F. James Sensenbrenner, Jr. 
Chairman 

Committee on the Judiciary 
U.S. House of Representalives 
Washington, DC 20515-6216 



Dear Mr. Chairman: 



I am writing to you regarding the hearing your Committee held June 22. 2004 on 
H.R, 4571, legislation to make changes in Rule 1 1 of the Federal Rules of Civil 
Procedure; make an amended Rule 1 1 of the Federal Rules of Civil Procedure 
applicable to cases filed in state courts if such cases affect interstate commerce; and 
make changes relating to jurisdiction and venue for pemonal injury cases filed in 
state and federal courts. 



The ABA opposes the provisions in the legislation that would change the Federal 
Rules of Civil Procedure without going through the process set forth in the Rules 
Enabling .Act. The AB.A fully supports the Rules Enabling .Act process, which is 
based on three fundamental concepts: ( 1 ) the central role of the judiciary in 
initiating judicial rulemaking, (2) procedures that peniiit full public participation, 
including by the members of the legal profession, and (3) recognition of a 
congressional review period. We view the proposed rules changes to the Federal 
Rules in H.R. 4571 as a retreat from the Rules Enabling Act. 

Tn 28 U.S.C. §§ 2072-74, Congress prescribed the appropriate procedure for the 
formulation and adoption of rules of evidence, practice and procedure for the 
federal courts. This well-settled, Congrefssionally-specified procedure 
contemplates that evidentiary and procedural rules will in the first instance be 
considered and drafted by co mmi ttees of the United States Judicial Conference, 
will thereafter be subject to ftiorough public comment and reconsideration, will 
then be submitted to the United States Supreme Court for consideration and 
promulgation, and will finally be transmitted to Congress, which retains the 
ultimate power to veto any rule before it takes effect. 


This time-proven process proceeds from separation-of-powers concerns and is 
driven by the practical recognition that, among other things: 
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June 29, 2004 
Page 2 


1) Rules of evidence and procedure are inherently a matter of intimate concern to the 
judiciary, which must apply them on a daily basis; 

2) Each rule foiTns just one part of a complicated, interlocking whole, rendering due 
deliberation and public comment essential to avoid unintended consequences; and 

3) The Judicial Conference is in a unique position to draft rules with care in a setting 
isolated from pressures that may interfere with painstaking ainsideration and due 
deliberation. 

We do not question congressional power to regulate the practice and procedure of federal courts. 
Congress exercised this power by delegating its rulemaking authority to the judiciary through the 
enactment of the Rules Enabling Act, while retaining the authority to review' and amend rules 
prior to their taking effect. We do, however, question the wdsdom of circumventing the Rules 
Enabling Act, as H.R. 4571 w'ould. 

We also have serious concerns about the provisions in H.R. 457 1 that would impose the Federal 
Rules on the state courts and would impose the changes relating to jurisdiction and venue for 
personal injury cases filed in state and federal courts. We hope your Committee will not move 
on legislation containing such departures from current law until we and others have sufficient 
time to analyze the impact they would have on the state courts and so we will be able to present 
our views to you on these vety important matters. 

We respectfully request that this letter be made part of the permanent hearing record of June 22, 
2004. 


Sincerely, 




Robert D. Evans 


cc: Members, House Judiciary Committee 
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Victor E. Schwartz 

Hamilton Square 
600 14th Street, N.W., Suite 800 
Washington 
D.C. 20005-2004 
202.783.8400 
202.662.4886 DD 

July 22, 20 0 4 202.783.4211 Fax 

vschwartz@shb.CDm 


Hon. James Sensenbrenner 
Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

Re: Response to Letter Submitted bv Public Citizen re: Hearing on H.R. 4571. 

the “Lawsuit Abuse Reduction Act of 2004*' 


Dear Chairman Sensenbrenner: 


I was somewhat suiprised by the letter to you from learned counsel Jackson Williams of 
Public Citizen, in which he claims that I made an inaccurate statement in my testimony 
before the Committee on the Judiciaiy on Tuesday. June 22. Mr. Williams took issue 
with my assertion that out-of-state residents bring lawsuits in Madison County, Illinois, 
and he said that my statement regarding Madison County fomm shopping was incorrect. 


First, Mr. Williams’ letter misunderstood my testimony. My testimony before the 
Committee was that the fundamental principles of law are not being applied even- 
handedly to all litigants in certain jurisdictions in the United States, including Madison 
County, Illinois. Mr. Williams notes that there are existing principles of law from the 
Supreme Court of Illinois that would prevent Illinois courts from welcoming cases that 
have nothing to do w ith the state. The example Mr. Williams provides h forum non 
conveniens. As this letter will show', principles of forum non conveniens are not being 
applied in Madison County. 

In that regard, Mr. Williams’ letter suggests that non-Illinois residents with no connection 
to Madison County do not bring lawsuits in Madison County. To the contrary, the 
Madison County Circuit Court routinely refuses to dismiss or transfer such cases brought 
by non-residents. As a retired Madison County judge has stated, “When people come 
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from hither and thither to file these cases, there’s gotta be an inducement. . . . They’re not ^ 

coming to see beautiful Madison County.”' 

Numerous cases are brought by non-residents where the plaintiff and defendant are not 
located in Illinois, the plaintiffs harm occurred outside the state, medical treatment was 
provided outside the state, all witnesses live outside the state, and no evidence relates to 
the state. ^ 

In one example from 2003, an Indiana plaintiff filed a claim in Madison County against 
U.S. Steel for injuries he allegedly sustained as a result of asbestos exposure during his 
thirty-one years of employment at a U.S. Steel plant in Indiana.^ The plaintiff had no 
significant connection to Illinois, much less to Madison County. Nevertheless, the 
plaintiff was allowed to proceed with his claim and obtained a $250 million verdict. This 
case is believed to have resulted in one of the largest verdicts ever awarded to a single 
plaintiff for injuries allegedly associated with asbestos exposure."* It is a well-known 
example of forum shopping. 

The fact that forum shopping is alive and well in Madison County can be verified by a 
simple search of claims filed at the Madison County’s clerk office. For example, 
according to papers filed in one case, 75 percent of the mesothelioma claims set for trial 
against one defendant during two trial settings in 2003 '‘lacked any connection to Illinois, 
let alone Madison County.”^ And this trend is not slowing, over 65 percent of the 
hundreds of pending mesothelioma cases against one defendant party ‘'have little or no 
connection to Illinois.”^ To make matters worse, a vast majority of the 35 percent of the 


Marlin KasindorC, Robin Hood is Alive in Court. Say Those Seeking fMwsuil l.iwiis, USA Today, 
Mar. 8, 2004, ai A I , available at 2004 WT.. 58552753. 

See, e.g., Brian Brueggeniami, Man Awarded S250 Million in Cancer Case. BnLLEViLLE NEWS- 
DOMOCRAT, Mar. 29, 2003, ai 40, available at 2003 WL 2460712; U.S. Steel Seales Asbestos 
Lawsuit. Cm. Daily herald, Apr. 1 . 2003, ai 1, available af 2003 WL 1 7446579; Grinin B. 

Bell, Asbestos & The Sleeping Conslilulion, 31 Pgpp. L. Rev. 1, 7 (2004). 

Griffin B. Bell, Asbestos dc The Sleeping Consatution, 31 PEPP. L. REV, 1, 7 (2004). 

See Briim Brueggemann, Man Awarded $250 Million in Cancer Case, BELLEMLLE NEWS- 
DEMOCRAT, Mar. 29, 200.3, al 40, available at 2003 WL 2460712; (/.S. Steel Settles Asbestos 
LaM-suit, (’HI. Daily Herald, Apr. 1 . 2003, at 1, available at 2003 WL 1 7446579. 

Union ('arbidc (’orp. v. Hon. Ralph J. Mendelsohn, (’a.se No. 02-L-1428, Union ('arbidc (nnp.’s 
Memorandum and Explanattiiy Suggestions in Support of Its Motion for a Direct Appeal or, in the 
Alternative, Motion for a Supervisory (Order, at 9 (Til. Apr. 10, 2003). 

Union Carbide Corp. v. Hon. Nicholas Byron, Case No. 03-1.-1294, Union Carbide Corp.’s 
Memorandum and Explanatory Suggestions in Support of Its Motion for a Direct Appeal or, in the 
Alternative, Motion for a Supervisory Order, al 1 1 (Til. May 6, 2(X)4). 


Geneva 
Houston 
Kansas City 
London 
Miami 
New Orleans 
Orange County 
Overland Park 
San Francisco 
Tampa 
Washington, D.C. 



138 



Committee on the Judioiary 
June 23, 2004 

pending mesothelioma claims that have some connecrion to Illinois have no connection to ^ 

Madison County and should at minimum be transferred to another county. ' 


The Madison County Circuit Court also allows cases to remain in Madison County even 
though they would be more appropriately heard in another Illinois county. An Illinois 
appellate court recently reviewed two cases that focused on whether the cases were 
appropriately tried in Madison County. In Hefiier v. Owens-Corning Fiherglas Cofp., the 
plaintiff had never lived or worked in Madison County.* His alleged asbestos exposure 
occurred in a different county in Illinois and none of the fact witnesses or treating 
physicians were in Madison County. The physicians treating the plaintiffs mesothelioma 
were even beyond the reach of Illinois subpoena power because they were in a different 
state. Despite all of these factors, the Madison County Circuit Court denied the 
defendant’s. /bn^m non conveniens motion. Perhaps most telling was the trial Judge’s 
statement that the claim should remain in Madison County because the nature of asbestos 
litigation gave this case “nationwide implications.”^ The judge did not explain the nature 
of those implications. 

In the second case, Dykstm v. A.P. Green Industries, the Madison County court allowed a 
case to proceed that had no factual connections to Madison County. The plaintiff was 
allegedly exposed to asbestos in Cook County, Illinois and Lake County. Indiana. All 
witnesses lived in Indiana, except one who lived in Minnesota. All the plaintiff’s 
physicians practiced in Chicago or Indiana. In both Hefner and Dykstra, the Illinois Fifth 
District Appellate Court affirmed the Madison County trial Judges’ orders denying the 
defendants’ motions for forum non conveniens - even though there was no logical 
connection to Madison County in either case.** 


Unfortunately, these cases are Just the tip of the iceberg. Many cases improperly brought 
and allowed to remain in Madison County are never appealed. In many cases, Madison 
County defendants would rather settle then risk having to pay a potentially bankruptcy- 
inducing award. *^ Of approximately 4,000 asbestos cases set for trial in Madison County 
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Id. 


Hefner v. Owens-C (imiiig fiberglas Coip., 659 N.E.2d 448 (111. App. Ct. 1995). 


Id. at 454. 

Dykstra v. A.P. (irccn Indus., Inc., 760 N.E.2d 1034 (111. App. Ct. 2001 ). 

See llefiier, 659 N.E.2d at 454; Dykatra, 760 N.E.2d at 497. 

See NuamNcusncr, The Judges of Madison County, IIS. Nkws& WORLD Rlf., Dec. 17, 2001, at 
39 (Stating that “plaintiffs' lawyers know to expect a call from their opponents — with an 
expensive settlement offer - " after they file a claim in Madison Cotinly); Editorial, The Judges of 
Madison Coimry, Chi. Trih., Sept. 6, 2002, at 22, available at 2002 \\7. 26771990 (calling 
Madison County a place where defendants “shak|c| in their boots'’ over the idea of going to trial). 
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between 1996 and 2003, only four w'ent to verdict. ’ Three of the four resulted in huge 
awards inflated by punitive damages, including the $250 million verdict discussed 
eailier.^"' The risks of such large verdicts serve as a warning to defendants to settle. 


The depth of the problem in Madison County is further illustrated by one Madison 
County Circuit Court judge’s stubborn insistence on more than one occasion that if 
expedited mesothelioma cases “are from the United States, I’m certainly not going to bar 
them, and [I’m going to] provide for justice if they think they can get it here faster.”^' 
Additionally, this Judge acknowledged his well-known liberal policy on forum non 
conveniens by declaring, “Every time Madison County is publicized, ... more plaintiffs’ 
attorneys want to have their cases brought here. You know, I can’t help that we have 
judges that are more understanding, perhaps. 

Madison County, a small mral community of 260,000 residents, continues to attract 
national attention. This is not only because of the sizes of awards but also because the 


In re: All Asbestos T.itig. Filed in Madison County, Memorandum Tn Support of Joint Motion To 
Amend The Madison County Case Manaeemeiif Order, at 3 (Madison County Cir. Ct,, Til. Apr, 9, 
2003). 

See Brian Bmcggemana Man A-waided $250 Mdlion in Catux'r Case, Bhllhville Nhvv'S- 
Democra' 1 . Mar. 29, 2(X).3, at 40, a\aikd)k' 200.3 WL 2460712 {describing Whittington v. A.W. 
Chesterton (2003), in which an asbestos plaintiff was awarded $250 million, including $200 in 
punitive damages): UUnols Jiny Awards $16 Million to I.iving Meso l^ictmi, ANDitnws Ashks'I’os 
T. iiKi, Rkiv, Vol, 24, No. 2, Dee, 20, 2001, at 3 (discussing Cra^>tbrd v. AC A S Inc. (2001), in 
which an asbestos plaintiff was awarded $16 million, including $7 million in punitive damages); 
Terry TTillig, Record Verdict in Asbestos Case Pleases Man With Cancer: Madison County Jury 
A\mrds $34.1 Million: Shell Oil Plans Appeal. St. T/)tns Post-Disp.mch, May 25, 2000, ai Cl, 
available at 2000 WT, 3527609 (discussing Hutcheson v. Shell Oil Co. (2000), in which an 
asbestos plaiiuiff was awarded S34.1 million, including S25 million in piiniiive damages - al the 
lime, llie largest asbestos verdict iii Illinois liistory, and one oITlie largest asbestos verdicts in the 
nation). 

See Union Carbide Corp, v. lion. Nicholas B\Ton, Case No. 03-L-1294, Union Carbide Corp.’s 
Memorandum and hxplanalory Siiggeslioiis in Support of Its Motion for a Direct Appeal or, in the 
Alreniative, Motion for a Snperv'isoiy Order, at 11 (111. May 6, 2004) (quoting Mtidison C’oimty 
Cir. Ct. Rep(5rt of Proceedings at 36 (July 9, 2003)). The same judge said he was “certainly not 


going To htir [out of state cases] and [was going] to prendde for jnstice if they tliink they can get it Geneva 

faster [in Madison County], 1 don’t know why they can’t get it faster in Canada or some other Houston 

state, but it appears w'c have a prerty good program here.” Id. (quoting Madison ('ounty Cir. (T. Kansas City 
Report of Proceedings at 35-36 (.July 8, 2003)). On a more recent occasion, the judge also said, London 

“One tiling about this jurisdiction |and people wonder why so many cases have been filed here. Miami 
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cases involve plaintiffs that have no business bringing their claims in Madison County. ^ 

Madison County courts persist in alloAving claims to proceed that have no logical relation 
to the County. 


I understand the reason for Mr. Williams' letter and respect his experience as a lawyer 
who has practiced in Illinois, but facts are facts. This letter shows why legislation such as 
H.R. 4571 is needed in this country. Rampant forum shopping adversely affects 
interstate commerce and creates disrespect for our judicial system. Cases should only be 
heard where a plaintiff works, where he has been injured, where he lives, or where the 
defendant has its principal place of business. The courts of Madison County should be 
left for the people who live and work there. They should not control and impact 
commerce in other states. 


With appreciation for this opportunity to respond, 1 am, 
Respecttully yours, 

victor E. Schwartz 


cc: Honorable Lamar Smith. 

Honorable John Conyers Jr., and 

Other Members of the House Judiciary Committee 
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NFIB 

LEGAL FOUNDATION 

Protecting the Rights of 
America's Small Business Owners 


June 28, 2004 


Honorable F. James Sensenbrenner, Jr. 
Chair, Judiciary Committee 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515-4909 

Dear Chairman Sensenbrenner; 


Thank you for inviting me to testify on June 22, 2004 about “Safeguarding 
Americans from a Legal Culture of Fear: Approaches to Limiting Lawsuit Abuse”. I 
appreciated the opportunity to discuss the ever-growing problem of frivolous lawsuits 
and the impact of litigation on small business. 


I am writing to clarify the record in response to Representative Delahunt’s 
questions regarding the National Federation of Independent Business (NFIB) research 
studies, which I referenced in my testimony. I believe that the enclosures clearly 
demonstrate that detailed and methodical analyses, not anecdote, support the NFIB 
stuAes cited in testimony. I respectfully request that this letter and its attachments be 
ncluded in the official record of this hearing due to the questions raised by members of 
the Committee. 


n . . .^“®‘;^?.^™“‘=’“‘‘='‘'''‘=™*'>*>logyforNFlB'sSma«fi«r,>,errFre.Wemja„d 
mSS'm I •’u™ included copies of the data collection methods for the 

^ National Small Business Poll, “Liability," (2002) and the NFIB National Small 
Business Poll, Business Insurance.” (2002). The Gallup Organization, the premier data- 
CO ectton and^ling group, conducted both the “Liability” and “Business Insurance- 
polls for the Research Foundation. Amongst the “Uability” poll’s most significant 
findings was the determination that appionimately half of all small businesses felt either 
very or somewhat concerned about the possibility of being sued. Additionally, the poll 
found that nearly one-quarter of small employers were either sued or credibly threatened 
“ u- r about the research methods from 

the Liability and Business Insurance” polls, please refer to the enclosed copies of the 
Data Collection Methods”. 


National Federation of Independent Business 

1201 F Street NW, Suite 200 • Washington, DC 20004 • 202-554-9000 • Fax 202-484-1566 
website: www.nfiblegal.coin • email: legalfoundation@nfib.oig 
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Letter to the Honorable F. James Sensenbreimer, Jr. 
June 28, 2004 
Page 2 


Thank you again for inviting me to testify and for providing us with a forum to 
tell our story. 


Sincerely, 

Karen R. Hamed, Esq. 
Executive Director 


Enclosures 

cc: Representative John Conyers, Jr. 

Representative William Delahunt 
Representative Lamar S. Smith 
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Methodological Appendix 


The survey on which Problems and Priorities is based was conducted 
from mid-January to mid-March of 2004 across a randomly drawn sam- 
ple of 20,000 members of the National Federation of Independent 
Business [NFIB). Sampled small-business owner members received a 
three-page mail questionnaire and up to two follow-ups. They provid- 
ed 4,603 useable responses by the April cut-off date for a response 
rate of 23 percent. 


NFIB s memtership file lists more than one-half million small-business owners located through- 
out the country. Approximately one of every 1 1 small employers is a member and they represent 
virtually every industry of for-profit business in the NAICS codes. Appendix Table 1 provides a 
comparison between NFIB members and Ac small employer population by employee size of busi- 
ness and industry, Ae two most important variables Astinguishing respondents in the survey. Note 
that NFIB member respondervts have margmalty larger businesses than the population But the As- 
tributioQS are reasonably similar and certainly reflect Ae large skew toward Ae smaUest finns. 
Note also that NFIB member respondents contain 8.6 percent non-employers. (The population 
also contains non-employers for Ae week in which Ae data were collected. But Aose non-employ- 
ers Ad have employees at some time during Ae preceding year, information not available for NFIB 
non-employers.) Tbtals will therefore marginally reduce concern over employee-related problems 
and somewhat overstate concerns wrth certain regxdatory issues. Yet, Ae fit is quite good. 

T^e comparison between NFIB member respondents and the population Is not as satisfectory in 
pm due to Ae detail of the NAICS codes. If some NAJCS categories were consolidated, suA as 
wholesale and retail trade into distribution, the match would improve notably, The major discrepan- 
cy is that respondents more frequently have businesses in tiaAtionaJ industries, suA as manufactur- 
ing and construction, and less frequently in rapklly growing newer services industries. Agriculture 
represents the most pronounced difference because official statistics do not include farmers and 
ranAers m t^ population and NFIB does. The result of these Afferences is that Ae concerns of the 
sernces ^ be muted in totals, Aough far from unrepresented, while Aose from production will be 
louder Aan its population’s share. Still, significant numbers of respondents reported from every 
major industrial sector and industry diflerences are revealed in Ae industry break-out. 

The sampling frame could lead to modest biases, but Aey are likely to be minimal. Cer- 
- - tainly they will not alter Ae relative position of any problem by more Aan a rank or two. Prob- 
^ Cl J *re of great concern would remain problems of great concern even wiA a weighted 

result while prgblems in the middle would remain in the middle and those at the bottom would 
•'^^1 remain at Ae bottom. 

T 

^ Despite being only three pages, the questionnaire could easily become teAous for the 

i respon^nt. To avoid possible bias brought about by respondent fatigue, half of the sample 

3 rec«ved version A of the questionnaire and half received venion B. The two versions are iden- 

O. tical except that version B is inverted. The first question on version A is Ae last question on 

I 7 P»wp<»e is to ensure Aat should fatigue set in, it would not affect one 

I half of Ae questionnaire’s responses any more Aan Ae oAer. The data coUected from version 

= B was inverted prior to ubulation to produce a unified data set. 

- SmaU-business owners respondents evaluated eaA of Ae 75 potential problems presented to 

- Aem on a scale of “ 1" to “7.” The fonner represents a "Critical Problem," The latter represents 
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'Not a Problem.” The numbers between represent varying dep-ees of problem difficulty withm 
the 1-7 extremes. An avera^ for each problem was calculated and it served as the basis or 
l-ig or rank-orderir^ problems. There are two associated issues. Non-re^nse could be “ 

non-interest, effectively relegating it to the lowest rating (“7"), or it could be treate « in eci 
Sion or oversight, effectively giving the problem average scwe. The Utter was seleae ecause 
non-response seemed to generate no pattern across problems. The second issue is e ra o 
those problems with the identical average score. Ties led to the arbitrary decision to give piece 
dence to those with a higher standard deviation. 
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Methodological 

Appendix 

The dau for Small Business Problems and Priorities were 
obtained fixnn a mail survey directed by the author earlier this year. 

The following three sections explain the survey’s conduct, the survey 
sample, and how to read the t^les. 

Survey Conduct This survey research [woject was intended to do more than collect 

data for Small Business Problems and Priorities. It was also designed to 
test means to increase survey response and to investigate, in some detail, 
potential response bias in sn^ business stirveys. The former affected 
the survey’s ctxiduct by subjecting different parts of the sample to 
different treatmorts, though it assuredly had no influence on the results. 
The laner did not affect the airvey’s conduct. It only involved collection 
of additi on al infonnancm from return envelopes and extensive analysis 
of the date of re^nse receipt 

The survey on which Small Business Problems and Priorities is 
based was conducted during the months January, February and March 
of 2000. Sixteen thousand (16,000) members of the National 
Federation of Ind^tendeot Btisiness (NFIB) were randomly drawn ffom 
the membership file and sequentially assigned to 128 groups of 125 
members each. Each grtHip received a different combination of 
treatments. Half of tite sample received an introductory letter in mid- 
January encouraging item to respond, (the other half did not.) All 
16,000 in tiie sample were mailed a questionnaire one week later. The 
second wave of questionnaires was mailed in mid-February and the third 
in early March. Three wedcs separated each wave. Four thousand forty- 
four (4,044) usable responses were received by the early April cut-off 
dace. The response rate was 25 percent. 

The questionnaire could become tedious for the respondent. To 
avoid possible bias biou^t d>out by respondent fatigue, half of the 
respondents received version A of the survey and half received version 
B. The two versions were identical exc^t that version B was inverted. 
The first question on version A was the last question on version B. The 
second question on version A was the second to the last question on 
version B, and so on. The data collected from version B was inverted 
prior to tabulation in order to produce a unified data set. Version 
AA'ersion B and the introducmry letter were two of the seven treatments 
applied to the sanqile. Other treatments included personalized address 
and not, color and black and white, DiUman form and NFIB form, 
Mcmday/Friday mailing day, and stamped/metered mail. 

Lengthy, statistically based reports will detail the results of 
investigations into respCHire l»as issues and treatments to improve 
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response rates. The intention is to examine these issues not just for the 
population as a whole, but for categories of small businesses and small 
business owners within it These reports are not yet available. 
Preliminary results suggest no major response biases, but die data 
have not yet been adequately analyzed to make any determination 
about better and worse methods to stimulate response. 

The sampling frame is the membership file of the National 
Federation of Independent Business (NFIB). NFIB is a narinnal small 
business organization consisting of more than one-half million small 
business owners located throughout the country. Membership is to 
all “independent" business owners, i.e., owners of businesses which are 
not publicly held or held by someone who is publicly held. However, as 
a practicai matter, independent business is small business. 

A common method to determine if a sampling frame is 
representative of the total population is to compare known charac^sdcs 
of die sampling frame with known characteristics of the populaticni. 
Since NFIB obtains comparatively little demographic information its 
members iuid their businesses, respondent demogr^^s were 
substituted. Respondent demographics provide greater detail than tiie 
membership file and, where comparable, yield the same distributions as 
the sampling fiame. 

A comparison of survey respondents and the 1995 “univeTse” as 
developed by various agencies of (he federal government is presented in 
Appendix Table 1 . The uble displays the distributions of three 
important dimensions for each population. The more closely die 
distribution of respondents approximate the distributitHi of the snull 
business universe, the more likely survey respondents will reflect the 
views of the total population. In the ideal world, tiie two would match. 
But since the two do not match, it is important to understand where the 
differences lie. 

The first panel on Appendix Table 1 presents industry distributions. 
Comparing either the percent or valid percent of surv^ respondents with 
SBA’s universe, it is clear that the services are underrepresented amcmg 
survey respondents. Thirty-nine (39) percent of the small business 
universe falls into the narrow services industry. The population of 
respondents in the services (services and professional sctviccs) is oily 
one-half that size. That implies that the views df owners in (be services 
are underrepresented. But if the views of service business owners were 
adequately represented, how would the results change? Rwtunately, 
ownen of service businesses evaluate the list of problems vay much as 
does the population. The differences are so minor that the text outlining 
the peculiarities of owner assessments from those in the service industry 
consist of one brief paragraph. The three industries overrepresented 
among respondents are construction, manufacturing/mining, and 
agricultural service. The latter occurs because the SBA profile does not 
include production agriculture, i.e., farms. NFIB does allow fanners to 
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be members, thou^ the pr<^ortioii remains small. Agricultural services 
still has a heavy componwit of businesses like nurseries and logging. 

The primary impact from the disproportionately large numbers in 
agriculture results in exaggerated concern over the state of the economy 
and environmental regulation than would otherwise be the case. Since 
manufacturers like those in the services seem to assess the problem list 
much like the population, their overrepresentation has little impact. Too 
many contiacwrs o^et too many farmers in the economic sphere as 
contractors have been enjoying particularly good times. But, they 
increase flte population’s concern over health and safety issues including 
wodcers' compensation. 

The second panel on Appendix Table 2 presents the distributions by . 
employment size of business. It shows that survey respondents are 
somewhat larger on average than is the population. But the difference is 
negligible. The median employment size of the population is a little 
over three employees, 'nte median employment size of survey 
respondents is somewhat over four. It is highly unlikely that the size 
deviation between dte two has any practical impact on survey results. 

The third panel on Appendix Table 2 compares the distribution of 
respondents and the universe by region of the country. The most 
obvious observatioo from the data is that respondents are 
overrepresented in the middle of the country and underrepresented on 
both coasts. Witii tite excepticn of New England, the regions that border 
the oceans produce loo few respondents and the remainder produce too 
many (exc^ the East South Central which is proportionate). Part of the 
explanation is die oveipresentation of agriculture which is concentrated 
in the middle of dte country such as in the West North Central region. 

Any influence on the results is not obvious. Problem evaluations from 
those in the Mid-Atlantic states, an underrepresented area, are very much 
like die population’s. 11» same is true of the Great Lakes and Mountain 
regions, both of which are overrepresented. The South Atlantic is 
notable because owners expressed greater concern over problems in 
general than did odieis. Owners in the Pacific are particularly 
concerned over regulatory issues. 

While there are discrepancies between the two populations, the fit is 
a good one on balance. No major portion of the population are 
unrepresented by lespimdenls. None dominate the distribution, either. 
That implies dw results obtained from the survey accurately represent 
the views of small business owners across the country. But, the major 
representativeness issue cannot even be addressed. It is clear that 
respondents on average have owned their businesses longer than has the 
population. However, ft is difficult to determine how much longer. 

Even governmental statistical agencies do not capture many businesses 
until a year or more after they have been established. Some never enter 
their files. The most diat can be said is that survey respondents represent 
the own»s of cqxTadng businesses rather than the owners of emerging 
businesses. Tliat is tme of every survey (for all intents and purposes) 
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conducted among small business o«nets including those of the most 
capable private firms and government agencies. 


Small business owner respondents evaluated each of the 75 ^ottal 
business pmblems on a scale of “r' to -7." The toer m^nts a 
“Critical Problem." The latter represents "Not a Problom_ The 
numbers between represent varying degree of problem 
the “I" and “7" extremes. The author calculated an average fof each 
problem. A low average score implies a relatively thffieult P™>'^ 
high average score implies a relatively easy one. The average appears 
on virtually eveiy table under the heading, “Mean." (Non-iesponse 
any panicular problem was low. The median non-respot^ was 2 J 
percent and highest 5.0 pement. Differing fmm the las. edmoo of W 
Busimss ProhUms md Priorities, the decision was made 10 assime tha 
non-respondents feel no differently about a pariicular prob ems tom 
mspondents. Non-response was themfore omitted from calcutahon o 

AtoSles have a column headed by “Rank." Rank is die r^ order 
of the problem among the 75 evaluated. The rank is based on the mean 
(average) calculated from owner msponses. The ptobto with the 
lowest mean has the rank of “1” and the problem widi tte highest mean 
has the rank of “75." The other problems fall accordingly. 

Most tables also include a column marked, “Percent Cnttcal 
Problem." The data in the column are die petcenrage <>f 
evaluating the problem a “1," or die most serious 
give Table 1 also includes a column marked, • Pereeiit Not a Problem^ 
The data in the column are the percentage of respondents evaluanng the 
nroblem as a "1" the least serious rating they could give. 

“Siandaid Deviation” is a measure of dispersal from the mean or 
average. The higher the standard deviadon, the less small business 
ownem agree about imponance of the problem. The lower the suindard 
deviation, the mote small business owners agree about the importance. 
This measure reveals nothing about whether small business owners 
consider the problem severe or not. It reveals whedmr owmns agree or 
disagree on their evaluation. 
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Data Collection Methods 


The data for this survey report were col- 
lected for the NFIB Research Foundation 
by the executive interviewing group of The 
Gallup Organization. The interviews for this 
edition of the Poll were conducted between 
March 28 - April 23, 2002 from a sample 
of small employers. “Small employer" was 
defined for purposes of this s\irvey as a busi- 
ness owner employing no fewer than one 
individual in addition to the owner (s) and 
no more than 249. 

The sampling frame used for the sur- 
vey was drawn at the Foundation's direc- 
tion from the files of the Dun & Bradstreet 
Corporation, an imperfect file but the best 
currently available for public use. A random 
stratified sample design was employed to 
compensate for the highly skewed distribu- 
tion of small-business owners by employee 
size of firm (Table Al). Almost 60 percent 
of employers in the United States employ 
just one to four people meaning that a ran- 


dom sample would yield comparatively few 
larger small employers to interview. Since 
size within the small-business population is 
often an important differentiating variable, 
it is important that an adequate number of 
interviews be conducted among those 
employing more than 10 people. The inter- 
view quotas established to achieve these 
added interviews from larger, small-busi- 
ness owners were aibitrary but adequate to 
allow independent examination of the 10- 
19 and 20-249 employee size classes as well 
as the 1-9 employee size group. 

This survey included liability and 
administration of the state sales tax as its 
topics. Five small states, Delaware, Mon- 
tana, New Hampshire, Oregon, and South 
Dakota do not have a sales tax. As a result, 
the sample did not include small employers 
from those states or about three percent of 
the population. Any impact from this exclu- 
sion will therefore be negligible. 
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juaia i^ouection Methods 


The data for this survey report were col- 
lected for the NFIB Research Foundation by 
the executive inter\-iewing group of The 
Gallup Organization. The interviews for this 
edition of the Poll were conducted betw'een 
September 3 - September 27, 2002 from a 
sample of small employers. “Small employ- 
er" was defined for purposes of this survey 
as a business owner employing no fewer than 
one individual in addition to the ownerfs) 
and no more than 249. 

The sampling frame used for the survey 
was drawn at the Foundation’s direction from 
the files of the Dun & Bradstreet Corpora- 
tion, an imperfect file but the best currently 
available for public use. A random stratified 
sample design was employed to compensate 


for the highly skewed distribution of smail- 
business owners by employee size of firm 
(Table Al). Almost 60 percent of employers 
in the United States employ just one to four 
people meaning that a random sample would 
yield comparatively few larger, small employ- 
ers to interview. Since size within the small- 
business population is often an important dif- 
ferentiating variable, it is important that an 
adequate number of interviews be conduCT- 
ed among those employing more than 1 0 
people. The interview quotas established to 
achieve these added interviews from larger, 
small-business owners were arbitrary but ade- 
quate to allow independent examination of 
the 10-19 and 20-249 employee-size classes 
as well as the 1-9 employee-size group. 
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Joseph R, Clompoli, Jr. 

[Attorney At Liw 


I'olephone: 216-481-6700 
I'acsimile: 2I6-48I;-I047 


612 Ease 185ch Street 
Clevelanci, OH 44l 19 


March 1 1, 2004 


Custom Tool & Gage, Inc. 

Attn: President or CEO 
5765 Canal Rd. 

Cleveland, OH 44125 

Re: Our Client: James Brown 
FUe No.: 03-0912-01 

Dear Sir/Madame: 

pits office represents the above referenced client. We have been retained to bring 
a lawstut against Custom Tool & Gage, Inc., in cormection with your transmitting of one 
unsolicited facsimile ("fax") advertisement to our client. A copy of this fax is enclosed 
for your convenience. 

Kindly be advised that it is a violation of the federal Telephone Consumer 
Protection Act (TCPA), Title 47, United States Code. Section 227, to transmit fax 
advertisements without first obtaining the "prior express invitation or permission" of the 
recipient. 47 U.S.C. 227(a)(4) and 227(bXl)(C). In addition, Ohio courts have 
declared that a violation of the TCPA is a "un^ or deceptive" act or practice under the 
Ohio C:onsumer Sales Practices Act (CSPA), Section 1345.02(A) of the Ohio Revised 
Code. 


We are sending you this letter for the purpose of offering you an opportunity to 
resolve this matter without the expense of court litigation and attorneys fee^. We are 
authorized to amicably settle this claim for the amount of $1,700. This amount represents 
the sum of $ 1 ,500 under the TCPA and $200 under the CSPA for each unsolicited fax 
advertisement which was received by our client. 


The TCPA provides for statutory damages in the sum of One Thousand Five 
Hundred Doilani ($1,500) per each unsolicited fax advertisement received, if the fax was 
sent willfuliy. 47 U.S.C, 227(bX3). "The term 'williiil.' when used with reference to the 
comnusston or omission of any act, means the conscious and deliberate commission or 
omission of such ^t irrespective of my intent to violate any provision" of the statute, 
bee, 4/ U.S.C. 312 (f)(1). 


Jn other words, the term "willfully’' simply means that you acted voluntarilv 
under your o™ free will, and regardless of whether you knew you were acting in 
violaUon of the statute. See, e.g.. In Re: Audio Enterprises. Inc,, 1988 WL 486782- 3 
FCCRcd. 7233 (1988);5mi7A v. Wade, 461 U.S. 30,41 (1983). 
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In addition, the Ohio CSPA provides for minimiwn damages of Two Hundred 
Dollars ($200) per each violation. See, R.C. Section 1345.09. The statute iurther 
authorizes an award of reasonable attorneys fees. See, e.g., Einhom v. Ford Motor Co 
48 Ohio St. 3d 27 (1990). 

We believe that our proposed settiemoit is very feir and reasonable under the 
circumstances. We will leave this offer open for fifteen (15) days from the date of this 
letter. 


Recently, in the case of Nicholson v. Hooters of Augusta, a court in Georgia 
awarded over $1 1.8 million dollars in a class action lawsuit under the TCP A. Also, more 
recently, in the case of Gold Seal Termite & Pest Control v. Prime TVLLC, a coun in 
Indiana has certified a nationwide class action against Prime TV for sending unsolicited 
fax advertisements. 

If it becomes necessary for our office file a lawsuit, we will pursue all legal 
remedies, including seeking certification of the case as a Class Action under the TC'PA. 
This could result in a court order for you to pay $1,500 to each and every person to whom 
you have sent unsolicited fax advertisements. 

If you have an insurance agent or company, please forward this letter to your 
agent or insurance company. If not, please contact our office directly. 


wncerely, 

<^SEPH R. COMPOU, JR. 


JRC/kh 
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IN THE COURT OF COMMON PLEAS 
PORTAGE COUNTY, OHIO 
CIVIL DIVISION 


JAMES BROWN 
420 Portage Blvd. 

Kent, OH 44240 

Plaintiff 

-vs- 

CUSTOM TOOL & GAGE, INC. 
5765 Canal Rd. 

Cleveland, OH 44125 

Defendant 


) CASE NO.: 

) 

) JUDGE: 

) 

) COMPLAINT FOR 
) MONEY DAMAOES 
) AND INJUNCTTVE. HF.T .nr.F 
) WITH CLASS ACTION .STATTTS 
) 

) 

) JURY DEMAND 
) ENDORSED HEREON 
) 


Now comes Plaintiff, James Brown, by and through Counsel, who alleges and 

says: 

PRELIMINARY STATEMENT 

1 . This matter ia a civil action for damages and injunctive relief against the defendant, 
under the federal Telephone Consumer Protection Act (TCPA), Title 47, United States 
Code, Section 227. This court has jurisdiction and authority to hear and decide the plaintiffs 
claim, pursuant to Section 227(b)(3), United States Code, Title 47, which grants exclusive 
jurisdiction to State courts. 

2. This matter is also a claim for damages and injunctive relief against the defendant, 

under the Ohio Consumer Sales Practices Act(CSPA), Section 134S.02(A), Ohio Revised 

Code. This court has jurisdiction and authority to hear and decide the plaintiffs r.latm 

1 
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pursuant to Section 1345.04 of the Ohio Revised Code. 

FACTS 

3 . Defendant engaged in acts or practices which violated the federal TCPA and the 
Ohio CSP A, to the detriment of plaintiff, as herein described in this Complaint. 

4. The federal TCPA and Ohio CSPA are both remedial statutes. Section 1.1 1 of the 
Ohio Revised Code requires that "Remedial laws and all proceedings under them shall be 
liberally construed in order to promote their object and assist the parties in obtaining justice." 

5. The federal Telephone Consumer Protection Act (TCPA) provides that it is 
unlawful for any person within the United States to use any telephone facsimile 
machine to send an unsolicited advertisement to a telephone facsimile machine. See, 
Section 227(b)(1)(C), United States Code, Title 47. 

6. An "unsolicited advertisement" is defined by Section 227(aX4), United States 
Code, Title 47, to mean "any material advertising the commercial availability or quality of 
any property, goods, or services which is transmitted to any person without that person's 
prior express invitation or permission." 

7. The plaintifT James Brown received one (1) unsolicited facsimile ("fax") 
advertisement transmitted by or on behalf of the defendant Custom Tool & Gage, Inc., 
advertising the commercial availability or quaUty of its goods or services, as follows: 

8. Sometime in the year 2003, the plaintiff James Brown received one (1) unsolicited 
fax advertisement on his facsimile machine. 
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9. The aforementioned unsolicited fax advertisement was transmitted by or on behalf 
of defendant Custom Tool & Gage, Inc., advertisii^ the commercial avmlability and quality 
of goods or services. 

10. Defendant did not obtain "prior e^^ess invitation or permission" before sending 
its fax advertisement. 

1 1 . The defendant transacts business in Ohio through solicitation and/or sales of 
goods or services. 

1 2. The defendant has committed tortious injury in Ohio, through acts and practices in 
violation of the federal Telephone Consumer Protection Act and the Ohio Consumer Sales 
Practices Act, as described in this Complaint. 

FIRST CLAIM 

13. Plmntiff re<alleges paragraphs One (1) through Twelve (12) of this Complaint, as 
if fully rewritten herein. 

14. Defendant's aforementioned unsolicited fax advertisement was transmitted in 
violation of the federal Telephone Consumer Protection Act (TCP A), Section 227(a)(4) and 
227(b)(1)(C), United States Code, Title 47. 

15. Defendant's transmission of unsolicited fex advertisements constitutes an 
unlawful taking of Plaintiffs fax paper, tono- ink and electricity, as well as an unauthorized 
use of Plaintiffs’, fax machines. The TCPA provides a statutory remedy a gains t Defendant's 
implicit acts of theft, invasion of privacy, trespass and conversion. See, 47 U.S.C. §§ 
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227(b)(1)(C) and 227(bX3). 

1 6. The plaintiff is entitied, under Section 227(b)(3), United States Code, Title 47, to 
bring an action in this court to enjoin further violations, and to receive damages in the sum of 
Five Hundred Dollars ($500) for each separate violation, or Triple Damages ($1,500), if 
the fax advertisement was transmitted williiilly. 

17. A defendant acts "willfully” if it acts voluntarily, and under its own free will, 
regardless of whether the defendant knew that it was acting in violation of the statute. 

18. The defendant. Custom Tool & Gage, Inc,, acted voluntarily, and nndffr its own 
free will, and thus willfully sent, or caused to be sent, unsolicited advertisements by fax. 

19. The defendant knew that it was sending, or causing to be sent, unsolicited 
advertisements by fax. 

20. Defendant is therefore liable for the sum of$l,700 in damages, for its unsolicited 
fax advertisement, pursuant to Section 227(bX3)(B), United States Code, Title 47. 

21. Defendant is also subject to Liability for an injunction to be granted to prohibit and 
prevent fiiture violations. 

SECOND CI.AIM 

22. Plaintiff re-alleges paragr^hs One (1) through Twenty-One (21) of this 
Complaint, as if fully re-written herein. 

23 . In Ohio, the definition of a "consumer transaction" includes any "solicitation to 
supply" consumer goods or services. See. Ohio R.C. § 1345.01(A) of the Ohio Consumer 
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Sales Practices Act. 

24. Defendant’s fax advertisement was a "solicitation to supply" consumer goods or 
services. 

25 . The aforesaid fax advertisement was transmitted, by or on behalf of the defendant, 
to plaintiff James Brown, without his "prior express invitation or permission", in violation 
of the federal Telephone Consumer Protection Act (TCPA), 47 U.S.C. § 227(aX4) and 
227(b)(1)(C). 

26. Ohio courts have declared that a violation of the federal TCPA, Section 227, 
United States Code, Title 47, constitutes a breach of the Ohio Consumer Sales Practices Act, 
Section 1 345.02(A) of the Ohio Revised Code. 

27. It is a violation of the federal Telephone Consumer Protection Act, 47 U.S.C. § 
227 (a)(4), to transmit faxes advertising the availability or quality of goods or services, 
without obtaining the "prior express invitation or permission" of the recipient 

28. Ohio court decisions have declared that any violation of the Telephone Consumer 
Protection Act (TCPA), 47 U.S.C. 227(a)(4), is abreach of Section 1345.02(A) of the Ohio 
Consumer Sales Practices Act, (CSPA). 

29. Ohio court decisions have declared that the sending of any unsolicited fax 
advertisements is an unfair or deceptive act or practice, in violation of Section 1345.02(A) of 
the Ohio Consumer Sales Practices Act (CSPA), and that each unsolicited ftx advertisement 
is a separate violation. 
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30. Defendant has thereby engaged in acts or practices, as described in this 
Compl^t, which have been declared by Ohio courts to violate the Ohio Consumer Sales 
Practices Act (CSPA), Section 1345.02(A) of die Ohio Revised Code, and these court 
decisions are on file in the Public Inspection File (PIF) of the Attorney General of the State 
of Ohio, pursuant to R.C. § 1345.05 and 1345.090) Ohio Revised Code. 

3 1 . Defendant's acts or practices of sending uninvited and unrequested commercial 
fax advertisements is an inherentfy unfair and deceptive solicitation, within the meaning of 
RC. §§ 1345.01(A) and 1345.02(A), since the solicit^on is made through the unlawful 
taking of plaintiffs' fax paper, toner ink and electricity, as well as an unauthorized use of 
Plaintiffs' fax machines. 

32. Defendant is liable, under Secdon 1345.09(B) of the Ohio Revised Code:, for 
ei^aging in unfair or deceptive acts or practices, including acts or practices which Irnve 
previously been declared, by Ohio court decisions, to be a violation of Section 134:).02(A) of 
the Ohio Revised Code, and filed in the Public Inspection File of the Ohio Attome)’ GenCTal. 

33. Defendant knew it was sending unsolicited fex advertisements, and thus the 
defendant knowingly committed an act or practice that violated Section 1345.02(A) of the 
Ohio Revised Code, and therefore the defendant is liable for plaintiffs' attorneys fees, 
pursuant to Section 1 345 .09(F) of the Ohio Revised Code, for all time expended in 
connection with this matter. 

34. Plaintiff is entitled, under Section 1345.0^B) of the Ohio Revised Code, to bring 
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an action in this court to enjoin further violations, and to receive Two Hundred DoUars 
($200) damages for Defendants above-described violation, as well as attorneys fees. 

TWTRnrnr.Am 

35. Plaintiff re-alleges paragraphs One (1) through Thirty-Four (34) of this 
Complaint, as if fully rewritten herein. 

36. Plaintiff herein sues individually, and also as a member and representatii^e of a 
class, pursuant to Ohio Civil Rule 23. 

37. The aforesaid class is hereby defined as: 

All persons and entities, within the 216, 440 and 330 telephone area codes, to whom 
Defendant transmitted one or more advertisements by fax, at any time during the years 
2002 through 2004, without obtaining prior express permission or invitation to do so. 

38. The aforesaid class includes at least fifty (50) or more persons and entities to 
whom Defendant transmitted advertisements by fiix, witiiout obtaining the prior express 
invitation or permission of the recipients. 

39. The class is so numerous that joinder of all members is impracticable. 

40. Questions of law and fact are common to the class. 

41. The claims of the representative plaintiff are typical of the claims of the class. 

42. Plaintiff will fairly and adequately protect the interests of the class. 

43. This claim is filed, in this court, pursuant to Section 227(b)(3), United Stales 
Code, Title 47, to enjoin violations of the federal Telephone Consumer Protection Act 
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(Section 227, United States Code, Title 47), and also for the plaintiffs to be awarded Five 
Hundred Dollars ($500) for each separate violation, or Triple Damages ($1,500) if the 
defendant unsolicited fax advertisement was sent wdllfully. 

44. Defendant knew that it was sending or c^ing to be sent, unsolicited 
advertisements by fax. 

45. The defendant. Custom Tool & Gage, Inc., acted voluntarily, and \inrl e r its own 
free will, and therefore willfully sent, or caused to be s^t, unsolicited advertisements by fax. 

46. Defendant is therefore liable for the sum of $1,700 in damages, for separate 
unsolicited fax advertisement, pursuant to Section 227(bX3)(B), United States Code, Title 47 
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DEMAND FOR JUDGMENT 
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47 U.S.C. 227 
Chapter 5 

227. Restrictions on the use of telephone equipment 


a) Definitioiis 


As used in tiiis secoon- , u- 

(1) The term “automatic telephone dialing system” means equipment which has 

the ^ ^ produce telephone mmibeis to be called, using a random of sequential 

number generator, and 

(B) to dial such numbers. u. 

^21 The term “telephone fwaimile machine” means equipment which has the capacity (A) to 

,ra^ro7Zcs,orho<h.frompaperinmaueleeuoniesig^ 

over a t^lat telephone line, or (B) to transcribe tort or images (or both) from an eleotromc 

signal received over regular telephtme line onto paper. ... ,, v^Moao^^nfthe 

(3) The term '‘telephone solidtalion” means the imhanon of a telephone call or message of the 
purpose of encouraging the purchase or rental of. or investmeat in. pro^. goods, “ 
wE transmitted to any person, but such term does not inolude a call or message W “ “S' 
person with that person's prior express invitation or permission. (B) to any person with whom 
the oallet has an established business relationship, or ( C) by a tax exempt nonprofit 

°'^^e°tetm “unsolicited advertisemenf' means any material advertising the commercial 
avaiiabtUty or quality of any property, goods, or servimis which is traosiratted to any person 
without that person's prior express invitation or permission. 


(b) Restrictions on the use of automated telephone equipment 
(1) Prohibitions 

It shall be unlawful for any person within the United States- 

(A) to make any call (o*er than a call made for emergency purposes or made witQ me 
prior express consent of the called party) using any automatic telephone dialing system 

or an artificial or prerecorded voice- _ds= • i ^ 

(B) to initiate any telcplKHve call to any residential telephone luie using an artificiai or 
prerecorded voice to deliver a message without the prior express consent of the call®^ 

party, unless the call U initiated for emergency purposes or is exempted by rule or order 
by the Commission under paragraph (2XB); .... a 

(C ) to use any telephone facsimile machine, computer, or other device to send an 
unsolicited advertisement to a telephone facsimile machine; or 

(D) to use an automatic ^ephone dialing system in such a way that two or more 
lines of a multi-line business are eng^cd simultaneously. 
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(2) Regulations; exemptions and odier provisions ^ ^ *u- 

The Commission shall prescribe regulabons to implement the requnen^s ot this 
subsection. In implementing the requirements of this subsection, the Conmussion- 

(A) shall consider prescribing regulations to allow businesses to avoid receiving calls 
made using an artificial or prerecorded voice to which they have not given then: prior 

express coi^i^^^ by nUe or order, exempt fiom the requiremenO of paragraph (1)(B) of this 
subsection, subsection, subject to such conditions as the Commission may presenbe- 

(i) calls that are not made for a commercial purpose; and 

(ii) such classes or categories of calls made for commercial purposes as the 

Commissioft determines— - a, ;« 

(I) will adversely aficct the privacy that this section IS 

intended to protect; and , _ ^rtrmt- 

(n) do nert include the transmission of any unsolicited advertisement, 

(C ) by nile or order, exempt firom the requirements of paragraph (l)(A)(m) of 
this subsection caDs to a telephone number assigned to a cettnlar telephone service that 
are not eharged to the called party, subject to such conditions as the Commission may 
prescribe as necessary in the interest of the privacy rights this seebon is intended to 
protect. 

A^raOT OT Stf may, if odjetwise pemiittoJ by the lavre or rules of court of a State, 

br ing in an appropriate court of that State- 

(A) an action based <m a violation of tiiis subsection or the regulations prescribed 

under this subsection to enjoin such violation, 

(B) an action to recover for actual monetary loss &om such a violation, or to receive 
$500 in Hgmggfis for each such violation, whichever is greater, or 

(C ) both such actions. 


Ifthe court finds that the defendant willfully or k--- 

prescribed under this subsection, the court may, in its discretion, increase the amount of the awanl to an 
amount equal to not more than 3 times the amount under subparagraph (B) of this paragraph. 
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OfflO REVISED CODE- 
SECTION 1345.01 Pefinitioiis 

As used in sections 1345.01 to 
1345.13 ofthe Revised Code; 

(A) “Consumer transaction” means 
a sale, lease, assignment, award by chance, 
or otl^ transfer of an item of goo^, a 
service, a franchise, or an intangible, to an 
individual for purposes that are primarily 
personal, &mily, or household, or 
solicitation to supply any of these things. 

SECTION 1345. 02 fAl Unfair or 
deceptive consumer sales practices 
prohibited 

(A) No supplier shall commit an 
unfair or deceptive act or practice b 
connection with a consumer transaction. 
Such an unfair or deceptive act or practice 
by a supplier violates this section vdiether it 
occurs before, durmg, or after the 
transaction. 

SECTION 1345.09 Private remedies 

For a violation of Chapter 1345. Of 
the Revised Code, a consumer has a cause of 
action and is entitled to relief as follows: 

(A) Where the violation was an act 
prohibited by section 1345.02 or 1345.03 of 
the Revised Code, the consumer may, m an 
individual action, rescind the transaction or 
recover his damages. 

(B) Where the violation was an act 
or practice declared to be deceptive or 
unconscionable by rule adopted under 
division (B)(2) of section 1345.05 of the 
Revised Code before the consumer 
transaction on which the action is based, or 
an act or practice detemuned by a court of 
this state to violate section 1345.(^ or 
1345.03 ofthe Revised Code and committed 
after the decision containing the 
determination has been made available for 
public inspection under division (A)(3) of 
section 1345.05 of the Revised Code, the 


consumer may rescind the transaction or 
recover, but not m a class action, three times 
the amount of this actual damages or two 
hundred dollais, whichever is greater, or 
recover damages or other appropriate relief 
m a class actirm under Civil Rule 23, as a 
mended. 

(C) In any action for rescission, 
revocation of the consumer transactiem must 
occur withb a reasonable time after the 
consumer discovers or should have 
discovered the ground for it and before any 
substantial change m condition of foe subject 
of the consumer transaction. 

(D) Any consumer may seek a 
declaratory judgment, an mjunction, or other 
appropriate relief against an act or practice 
that violates this chapiter. 

(E) When a consumer commences an 
mdividual action for a declaratory judgment 
or an mjunction or a class action under this 
section, the clerk or court shall immediately 
mail a copy of the complaint to tiie attorney 
general. Upon timely application, Uto 
attorney general may be permitt^ to 
mtervene m a private action or ^peal 
pending under this section. When a judgrnent 
under this section becomes final, foe clerk of 
court shall mail a copy of attorney general 
for mclusion b the public file momtabed 
under division (A)(3) of sectimi 1345.05 of 
the Revised Code. 

(F) The court may award to the 
prevailbg party a reasonable attorney’s fee 
limited to foe work reason^ly performed, if 
cither of the fbllowmg apply: 

(1) The consumer complainmg of the 
act or practice that violated this chapter has 
brought or mabtamed an action that is 
groundless, and tiie consumer filed or 
mabtained the action b bad feith: 

(2) The supplier has knowmgly 
committed an act or practice that violates this 
chapter. 

HISTORY: 134 v H 103 (Eff 7-14-72); 
l37vH6«l. Eff 8-11-78. 



Attention: Quality Control Manager 


Froin:CustomTool&Gage 


Pick Up an IP65 Trio-Pack Today 

and Save Over 45%! 



For a limited time Brown & Sharpe 1P65 digital 
calipers are available at a special savings when 
purchased as a Trio-Pack. 


S B brown & sharpe 

■ 




CUSTOM TOOL 
, &GAGEi 

5765 CANAL RD CLEVEl^tNO OH 4^25-^96 
fax: 216.447.0381 email: T>Mln6age®aol.com 
aOO.354.3543 216.447.0860 
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I Kohrman 
Jackson(&' 
Krantz'’“' 


March 16, 2004 


Joseph R. Compoll, Jr. 
Attorney at Law 
612 East 185‘^ Street 
Cleveland, OH 441 19 


Re: Your Client: James Brown 

My Client; Custom Tool & Gage, Inc. 

Dear Mr. Compoll: 


V 2167367239 
F 216-62V6536 
E i(wlcekjk.com 

One ClRVKluncI Cimtcr 
200) fJow 

1375 Buat Ninth Sireei 
ClttvclandjOIl -I-nH-JZSS 
2]6'b9H07D0 
wwv.lykjsom 


11 •)r\(\A and enclosures of March 

1 1 , 2004, addressed to my client, I understand that you have filed 
numerous claims under the TCPA and Ohio Revised Ck.de Chapter 1345 

dlcWed^ nr,T®? ‘lie rases 

decided In Oh o, I have reviewed the facts with my client and let me 

yTl^® e law*uh,'“™ ' 

Custom Tool & Gage, Inc, Is a reputable company which sells 
predslon materials to manufacturers of products which must meet 
exading tolerances. The company has been in briness to S years 
I™ “'J^rtising by facsimile to businesSs X' 

are not frequent purchasers of ^ materials, 

II confused by the allegations of your draft pleadino 

dearly s^l the fax attached to your draft pleading, but the documenf 
D?'^ Co, Inc., which its records indicate is located 
at 420 Portage Blvd„ Kent, Ohio 44240, the same address as the 
putative plaintiff. My client was not aware that Mr. Brown was auLrised 
to review advertising materials for the company. We understand that he 

IS a truck driver. My dient deals wite Sonny Bosley, whoTtre but^^ 

Since January of 2003, Milter Bearing has place 12 Ss Sfh Z Hton. 

Its Tt 65 “ter 
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I Kohrman 
Jackson<5?' 
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Joseph R. Compoli, Jr. 
March 16, 2004 


(CG D<.cte?i5X'',7ftv“^KrK Reconsideration 

hT.SnU. " 02-27S), which provides that until January 1, 2005 a 
« nit “"“''Clleo facsimile ads to those persons with whom 

wriUenterSta^^^^ 

rnnarHinn' f “"cemed abouf your statements to my client 

regarding the law as it applies to this case, given the fact that my client 
ras clearly acting in a lawful manner. You may be assured IhaUha ' 
case, If you choose to file, will be defended vigorously and that the court 
will be made aware of all of the facts and circumstances of thfe mS 



cci Custom Tool & Gsge, Inc. 


Page 2 



172 




0- C&ft'-ilhii 

D X-liVBJtoCjWvj 


,J?7_ 

- ldm : 


» r<»n7’i.'.«i,/iAi:-f'5j?;si,,5 — 




.™ ^^iTji 



■ 5^J*?""**"«nd3Sionthtrwi(M 

oronih*ftfipHf,pfc»p,i^ “f**- 

■nBnBDBBHni 



1- ^itW»AiWitM4toT 

f®»ep*» Coapoli, Jt. 

Attorney At 

612 Seat IMtA Sti 

Clevalaad* oh 44119 

' i 

nlto 

*• Gr^iypg 

l^OnatfMiiV Obpimiiw 

. sssi 

I*- NMriEMrMk..i.^iEL^J7' , "' 

a-Attqta(%jnW — j q 

y0*» miB 51,1, 

-^.^iLnn^w— — 

^ iinmi<ams4p 


iinmi<ams4p 



173 


Joseph R. Compolif Jr, 

Attorney At Ljiw 


Telephone: 216-481-6700 
Putsimilc; 216-481-1047 


612 East 185th Street 
Cleveland, OH 44119 


March 18, 2004 


Custom Tool & Gage, Inc. 

Attn: President or CEO 
5765 Canal Rd. 

Cleveland, Oh 44125 

Re: James Brown - File No. 03-0912-01 
Dear Sir/Madame: 

This letter is written to request that you please disregard the letter from my office 
addressed to your client dated March 1 1 , 2004. I represent James Brown for claims 
under the TCPA for unsolicited fax advertisements &at he receives. Mr. Brown receives 
hundreds of these faxes a year. 

Your fax was inadvertently given to my office as part of Mr. Bro\vn’s group of 
unsolicited faxes. Mr, Brown has advised me that he conducts business with Custom 
Tool & Gage and that he does not wish to pursue any claims against you. He also advised 
me that he would like to continue doir^ business with you and that he would like to 
continue receiving faxes from Custom Tool & Gage. 

I sincerely apologize on behalf of James Brown and my office for any 
inconvenience that this may have caused. Please advise your client not to hesitate to 
contact Mr. Brown in the future. 


Sincerely, 



JOSEPH R. COMPOLI, JR. 


JRC/ag 
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Chase Indastrlcs Pill* Prey t« Prlvotou* LawsaU In Ohio 
Wednesdt^. March 03 , 2004 

Jos^h Compoll, Jr., LPA, of Cuyahoga County, OH, bas filed 
comphUnti a^ntt tnuttlpla businestefl nslsg tho do not fbx potion 
of the TCPA Act of 1991* also knovm as the “Do Not Call*’ Act. 
Th« act seta a S500 fine for each unsolicited flue and allovn ^ 
tripling of the fine fbr ''wiilfbl violation**. Htia portion of the act wib 
intended to protect oonsuTnera ftom “Blast Fax" marketing 
companies that use “War Dialers” to send nriilions of ftxes per 
day... as many as 800 to t single ftx numbtf, thus wuthig resources. 

Some lawyers have used this legislation to file suit against 
businesses who have WM u few as 1 or2fexes. in stmie eases, this 
even Jnclodee fexes sent to another indivldua) and mist^enly 
received by the fex machine named In the suit Ona ecntact m the 
PCC, the government entl^ whiob oversees end enfomes the TCPA. 
said that feough they had heard of Attorneys “ambaianoe diasing” 
by searching for ttnsolicited ftotes, the act was Imendad to protect 
consumers from teal damage in the fbrm of lost time and resources. 
And also that a simple tel^hone call, ndher than a court case, is 
often the place to sti^ 

Compoll sends small bueinessw a veiy threatening letter which 
quotes select portions of the TCPA and cites huge fines (in the 
millions of dollsri) kvlod by the FCC against Mega^orporate 
violators. He dien often to settle for tN maximum dtuoive amount 
allowed. His next step is sending 30 or se pages of biUmidatlng 
questions to be answered for the cIbm action suit he it filing againM 
the busineM. A small businMS Is forced to settle or hire a lawyer to 
defend itMlfl In one recent case, Compoll sought $70,000 in 
BStomeys* tees, a request that the court did not fiiid hhn entitled to. 

Gary Saolter, president of Chase Industries, Inc., one of the small 
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businesses being t^en to court by Compoli, said “1 am amazed that 
diis kind of Aing is allowed to happen in our Justice system. We 
make eveiy attempt to confbim to the lew in di aspe^ of our 
business, and hce the possibility of severe ftnanelal penalties fbt- 
unintentionally cauiing miniscule damago-about $0.03 In raaources. 
I'm sure the people of Cuyahoga County want Ifaeir couits to have 
time to concentrate on important prob!em3...j)et to have diem used 
to line lawyer's po^tets". 

Chase Industries (s a leasing company headquartored in Gnmd 
Rapids, Mi, wbMi qteoiallzes In medical equipmeM tensing, 
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IIar\’^ard Journal on Legislation 
Summer, 1999 

*269 FK.DKRALISIVI AND FFDKRAI. IJABiLFI'Y RKFORM: THh UNI'l KD SLAThS CONSTITU’l'ION 

SUPPORTS REFORM 


Vidor H. Schwarl/ IFNall 
Mark A. Behrens [FNaall 
l,ea\y Mathews III ri‘Naaal] 


Copyright 'C- 1999 Prcsidciu and Fellows ol'Harvard College; Victor E. 


Schwartz, Mark A. EJehrens, Leavy Mathews III 


Tliree recent Supreme Court decisions have bolstered the arguments and efforts of opponents of federal tort 
reform initiatives. 'Fhis Article contends ihd ihcsc decisions do not stand in the way of liability reform at the federal 
level. The authors maintain that courts in the modern era have reviewed economic legislation witli great deference 
and should continue to do so. Accordingly, neither the C’oinmerce Clause nor the Tenth Amendment impose 
limitations on Congress’s ability to enact tort reform measures. 

Virtually every American has heard the coiiservaiive call to protect "states' rights." It is a political staple of 
conservative causes, [FNlj Ironically, however, in recent debates about federal tort refonn legislation, the call to 
respect states’ rights has been tnmipeted by some very unlikely sources-- liberal members of Congress fPN 2'l and 
consumer advocates who have traditionally supported *270 federal regulation of everything from food package 
labeling [LN.^l to local activities like used car sales rFN41 and funeial home practices. [1-' N6] Both Presidents 
Ronald Reagan and George Bush, on the other hand, supported federal product liability reform legislation, 
notwithstanding their ideological preference for an expanded role for state governments. [TNo] 

Civil justice reform has turned the world of states' rights upside dowm. A basic explanation for tliis phenomenon is 
political. Oi:)ponctits of federal liability reform legislation enjoy poinlitig out an apparent inconsistency in 
conservative philosophy. [FN?] They can show that the ascent to power of the Republican-controlled Congress early 
in 1 995 was based, in pan, on a pledge ilial members would reduce the role of the federal government and give more 
policymaking authority to the stales. !FN8i Various federal initiatives sought to "devolve power to the stales in areas 
such as welfare, school lunch programs, legal services for the poor, speed limits on interstate liighw-ays, and other 
spheres in which the federal government had played a dominant role for decades." [f '.N91 Federal civil justice reform 
was and continues to be an excqition to this pattern. 

*271 Another explanation for the prominence of federalism in arguments against federal liability reform is more 
pragmatic. Opponents of reform know' that if their political arguments fail to cariy' the day and such legislation is 
enacted, the U.S. Constitution may pro\ide the only mechanism to nullify the law. Our experience in worldng on 
tort reform at the state level has taught us that, once legislation is enacted, it is likely to he challenged on 
conslilulional groiuids by the Association of Trial Lawyers of America ("ATLA") and the political allies of the 
organized plaintiffs’ bar. [FNi 0] 
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We believe that there are certain rational goals of civil justice reform that, as a practical matter, can only he 
accomplished at lire federal level. IFNlij The fact that ton law lias lone been llie province of llie slates does not 
mean that it should be off-limits to any refonn at the federal level, fecteral legislation can provide an effective 
means of addressing liabilily problems tliat arc rooted in interstate commerce and national in scope. 

For example, Congress is uniquely suited to enact a national solution to provide predictability in the product 
liability system. rFN121 Predictability reduces unnecessary legal cosfs and allows consumers to know' their rights; it 
also allows manufacturers to understand their obUgations. State product liability legislation, as a practical matter, 
cannot achieve this goal on a national level. IFNI3! For that reason, the National Governors' Associalion ("NGA") 
lias adopted resolutions on several different occasions calling for Congress to enact federal product liability 
Icgislalion, *272 14] The American l.cgislalivc Hxchangc Council, a bipartisan organi/ation of more than 3000 

state legislators from all fifty states formed in principal part to protect states' rights, also supports the enactment of 
federal product liability refonn legislation. [FNISI 

Further, as we argue in this Article, federal liability refonn has ample basis for support in the Constitution. We 
address argumeiiTs To The contrary iFN;6i based on three recent decisions by the Supreme Court- New York v. 
[ jnited States. [i'N17] United States v. I. -ope/, [FNIS] and Printz v. Linited States. [ FN19] While these decisions 
provide limits on the federal government's power over the stales, they do not preclude the enactment of civil justice 
reform at the federal level. 

This Article does not advocate any particular bill in the matrix of federal tort reform legislation, Rather, it responds 
to questions that may be raised in general about whether civil .justice reform is constitutional and comports with 
basic principles of federalism. By focusing on such general principles, iliis Article is intended to have a long "shelf 
life" that can contribute to constitutional debates and legal cliallenges in the courts for many years to come. 

Part I of this Article argues tliat Congress has the power under the Commerce Clause of the Constitution to enact, 
federal liabilily reform Icgislalion and that state courts are bouttd to enforce *273 that law under ihc Supremacy 
Clause. Part II shows that, for almost a century. Congress has enacted legislation altering state tort, law, and that 
these laws have been held constitutional time after time. Finally, Part III maintains that state court enforcement of 
federal liability reform legislation would not encroach upon any powers specifically reserved for the States and, 
therefore, is not inconsistent with the Tenth Amendment. 


l.'l'HliCOMMFRChCl.AUSI' ICMPOWliRS CONGRIiSS TO l-NACT I'FDhRAI. I.IAIill.l I'Y Rf.FORM 

LEGISLATION 

A. Tlie Commerce Clause 

The Commerce Clause of the Consiilulioii gives Congress the power to regulate commerce. I FN20 1 As ihc 
Supreme Court has said, "This pow'er, like all others vested in Congress is complete in itself, may be exercised to its 
utmost cxlcnl, and acknowledges no limilaiions, other than arc prescribed in the consliluiion," I FN2 1 1 

The Supreme Court has identified "three broad categories of activity" fFN22] tliat Congress may regulate 
pursuant to its Commerce Clause aulhoriiy: (1) the use of the chaimcls of intcrsiatc commerce; (2) Ihc 
instrumentalities of interstate commerce or persons or things in interstate commerce; and (3) activities having a 
subslaniial rclaiion lo inicrstaic commerce, regardless of whether ihc aclivily is local or extends across stale 
boundaries. rFN2.3] 

The Supreme Court has mled that, while local actmty may not have a substantial effect on interstate commerce 
w'hcn considered in isolation, it may have a substantial effect on interstate commerce w-hen considered in the 
aggregate. In Wickard v. Filburn, iFN24i for example, the Court upheld Congress's regulation of *274 the 
consumption of homegrow'n w'heat because of its aggregate economic effect on the interstate w'heat market, The 
Court explained tlial, "even if |llie| aclivily |is| local and tliough it may iiol be regarded as commerce, il may still ... 
be reached by Congress if it exerts a substantial economic effect on interstate commerce." [FN25j The Court also 
concluded that Congress may regulate activity "irrespective of w'hether [the] effect is w'hat might at some earlier 
time have been defined as 'direct' or 'indirect.'" IFN26I 
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13. 1'ederal Tort Laws 

Consislcnl willi ils power lo regulate comn o the Commerce Clause, Congress has enacled a number 

of laws that preempt state tort law. i r’N27] 


ly Laws 

As far back as 1908, Congress enacted a "tort STibstitute" for workers' compensation in the railroad field. The 
Federal Hmployers’ Idabilily Act ("FKI.A"), rFN281 a misleadingly named federal slalulc that defitics rights and 
duties in personal injury cases brought by railroad workers against their employers, was upheld by the Supreme 
Court as a constitutional exercise of congressional power. rFN291 

Similarly, in 1927, Congress enacted the Longshore and Harbor Workers' Compensation Act ("I.HWCA"), |TN3 01 
a FELA-like statute tliat provides fixed awards to employees or their dependents in cases of employment-related 
injuries or deaths occurring upon the navigable waters of the United States. OfNill Congress enacted I.HW’CA both 
lo provide injured employees with more *275 immediate and less expensive relief ihan dial available in a coimnon 
law tort action lFN32i and to provide employers with liability that was "limited and determinative." IFK33I Again, 
the Supreme Court held that Congress had the constitutional power to enact this piece of federal tort legislation. 
I FN341 Tliese are jusi iwo examples among many that illusirate Congress's active, longsianding parlicipaiion in 
setting national tort liability rules. p''N36'j 


2, Rcccnl T.aws Selling National Tort Policy Rules: 1993-1998 

Almost nine decades after the enactment FHLA, ihc 103d Congress cnjictcd ihc General Avialion Rcvitali/alion 
Act. of 1 994 ("GARA"), j'FN36] which established an eighteen-year statute of repose, or outer time limit on bringing 
litigation, for accidents involving general aviation aircraft. rF'N371 GARA was predicated on Congress’s power to 
regulate interstate commerce. Enough time has passed to conclude that GARA has been successful in its goal of 
revitalizing the light aircraft industry, wdtich could not have been accomplished by state action alone. 

A March 1997 hearing of The Consumer Affairs Subcommittee of the Senate Commerce Committee explored 
GARA’s effects. rFN38j John Moore, senior vice president of Human Resources for Cessna Aircraft Company, 
testified that Cessna withdrew' from The single engine iiircraft market in 1986, but as a result of *276 GARA, is now 
back in the single engine aircraft business. {'J'N39') At the time of the subcommittee's hearing, Cessna's small aircraft 
division had more than 650 employees and had plans to double employineiii in 1998. IFN401 Jolui Peterson of the 
Montgomery County Action Council of Coffeyville, Kmisaa-- the home of Cessna's new small aircraft plant- 
tcsiificd iliat, prior lo 1995, Montgomery Couiily ranked nincly-eighlh oui of 105 Kansas coluilIcs in economic 
indicators. [FN4 i] The county's population was dropping, employment w-as on the decline, per capita income w'as 
dow'H, and properly values w-crc depressed. IFN42j After GARA, new housing siaris w'crc up 260%, ihc value of 
new homes doubled, rciail sales w'crc up live percent, per capita income nearly doubled, and nearly 500 people per 
year w'ere moving into the county. [FN4.H 

Similarly, Paul Newmian, Chief Financial Officer of the New Pij'ier Aircraft Cor^ioration, testified that GARA 
pcrmillcd New Piper lo emerge from a Chapter 1 1 bankruptcy that had idled 1000 workers. I FN44 1 T.ikcw'isc, John 
S. Yodice, General Comisel of the Aircraft Owners and Pilots Association C’AOPA''), testified that his members 
supported GARA, oven though il limited their right lo sue. rFN451 AOPA members realized that they w'crc paying 
an extraordinary amount for new aircraft due to manufacturers' "long tail" liability exposure for very t)ld planes- 
aircraft that had flowm safely for more than tw-o decades. rFN461 

The 104th Congress enacted a number of otliertort and civil justice reform measures: 

The Small Business Job Protection Act of 1996 jFN47i included a provision dial: (1) holds punitive damages 
received in personal injury suits subject to federal income tax by eliminating the possibility for an exclusion from 
taxable gross income; (2) eliminates the possibility of an exclusion for personal injurj^ damages in cases that do not 
involve physical injury or illness; and (3) provides that emotional distress is not by itself a physical injury^ or 
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sickness; 

*277 The Federally Supported Ileallh Centers Assistance Act of 1995 i FN48 ! ex.lended Federal Tori Claims Act 
coverage to community, migrant, and homeless health centers; 

The Avialion Disaslcr Family Assistance Act of 1996 jFN49j limiled unsolicited conlacls from lawyers and 
insurance company representatives with airline crash victims or their families; 

The Bill Fmerson Clood Samaritan Food Donation Act of 1996 1FN50I provided limited lort immunily to 
enct)urage the donation of food and grocery products to nonprofit organizations for distribution to needy individuals; 
and 

The Private Securities Litigation Reform Act of 1995 iFN51 i placed limits on ihc conduct of private lawsuits 
under the Securities Act of 1933 and the Securities Exchange Act of 1934. fFN-Sl] 

The 105th Congress continued the trend toward greater federal involvement in deciding liability rules by enacting 
several other tort refomt laws: 

The Volunteer Protection Act of 1997 [FN53 1 provided limited immunity for volunteers acting on behalf of a 
nonprofit organization, creating a national standard of punitive damages liability for volunteers, and abolishing Joint 
liability for noneconomic damages in ton actions involving volunteers; 

The Amtrak Refonn and Accountability Act of 1997 [l‘'N541 created a federal standard for punitive damages 
awards in lori cases brought against Amtrak by its passengers and capped Amirak's ton liabiliiy at S200 million for 
each rail accident; 

*278 The Biomaterials Access Assurance Act of 1998 rFN55J provided suppliers of the raw materials and 
componeni parts used lo make implantable medical devices with a meclianisni to obtain dismissal, without extensive 
discovery or other legal costs, in certain tort suits in which plaintiffs allege harm from a finished medical implant; 

The Year 2000 Information and Readiness Disclosure Act I FN56 i bamicd, with a few exceptions, tlic use of 
"Year 2000 readiness disclosure" statements by plaintiffs as evidence in coun to prove the truth or accuracy of a 
company's assertions about dealing with the Year 2000 computer problem and protects companies from liability for 
Year 2000 statements they made that are alleged to be false, inaccurate, or misleading unless it is proven that the 
company knew the statement was false, inaccurate, or misleading artd made it with an intent to deceive or mislead; 
and 

The Securities Litigation Uniform Standards Act of 1998 rFN571 made federal courts the sole venue for most 
securities class action fraud lawsuits involving fifty or more panies. The law was enacted to close a loophole in the 
Private Securities Litigation Reform Act of 1995. [FN58] That law raised the standard for filing such suits in federal 
courts, but was undermined when lawyers shifted their filings to state courts. rt 'N59i 


C. The Lopez Decision Does Not Undermine the Authority of Congress to Enact 
Liability Reform Legislation 

Despite the long history of congressional involvement in matters having an effect on interstate commerce, 
oppoiiciiis of federal liability reform have questioned whether Congress has the authoriiy to enact liability reform 
legislation in light of the holding of United States v. Lopez. jTN6Q1 

In Lopez, Ihc Court considered whether Congress's enactment of the Giui-Frcc School Zones Act of 1990, wliicli 
made it a federal offense "for any individual knowingly to possess a firearm at a place that the individual knows, or 
lias reasonable cause to *279 believe, is a school zone," iFN61 i was a proper exercise of Congress's Commerce 
Clause pow'er. The Court held that it was not, because "[t]he Act neither regulate[d] a commercial activity nor 
contain || |cd| a requirement that the possession be connected in any way lo itUcrslaic commerce." IFN621 

Conceptually, Lopez was not a Commerce Clause case. Congrcss was not regulating the firearms market or any 
other economic activity. As the Court explained, the Gun-Free School Zones Act was "a criminal statute that by its 
terms has nothing to do with 'commerce' or any' sort of economic enterprise, however broadly one might define those 
terms." |FN63i Moreover, "respondent was a local student at a local school; there |was| no indication that he liad 
recently moved in interstate commerce, and there [was] no requirement that his possession of the firearm ha[d] any 
concrete lie lo hiLerslale commerce." i FN64 i 

The Lopez decision is distinguishable both legally and factually from those cases upholding regulation of activities 
that arise out of or are connected with conunercial transactions, which viewed in the aggregate, substantially effect 
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interstate commerce. 'I'hese cases directly support Congress's Commerce Clause authority over liability law. [i'N651 
In fact, rather lliaii limiting Congress's Commerce Clause aullioiily, the Lopez decision can be read to support 
legislation that would regulate the tirearms industry in a mmmer more explicitly connected with interstate 
commerce, such as a limil on the liability of gun manufacturers in order to promote llic dcvclopmcnl of llic firearms 
industry^ or *280 an imposition of requirements on gun manufacturers to promote firearms safety. ITN661 


II. rBDERAL TORT LAWS HA\T! BEEN AND SHOUL-D BE DECLARED CONSTITUTIONAL 
A. Courts Have Respected the Role of Congress in the Development Of Tort Law 

For almost a century, the Supreme Court and the lower courts have upheld numerous federal tort law statutes 
against constitutional challenges. The courts have uniformly held that such economic legislation comes clothed with 
a presumption of constitutionality that is subject to a highly deferential rational basis standard of review. In every 
modern case, the legislation has been found to pass constitutional muster. 


1. Limitation of Shipowners' Liability Act 

The Limitation of Vessel Shipowners' Liability Act and the Harter Act (collectively "the LSLA") [i 'N67 ] were the 
first major federal tori policy staiuies to be cliallenged in ilie Supreme Court. The LSLA, enacted to promole 
commercial sliipping, exempted ship owners from liability for any loss or damage to goods on board sliip resulting 
from lire, unless llic lire was caused by ihc design or ncglcci of (he ship owner. IF N68I In addilion, ilic LSLA 
limited ship owners’ liability for any loss or destruction of goods aboard their ships, rFN691 

The Supreme Court upheld the constitutionality of the LSLA in Providence & New York Steamship Co. v. Hill 
ManufacLuritig Co. P- N'/OI The case arose when the Providence Company, a defendant in stale tort suits Hied by the 
Hill Company to recover damages *281 arising from a fire aboard one of Providence’s ships, sought to limit its 
liability and suspend the state suits in accordance with the LSLA. rFN711 

The Supreme Court held that there was "no doubt that Congress had [tlie] power to pass the [LSLA]." [FN72] 
Quoting from an earlier decision, Ihc Louawana, rFN731 the Court reaffirmed Congress’s "authority under the 
commercial power ... to introduce such changes [in maritime law] as are likely to be needed," [FN74] and indicated 
that it "pcrccivc[d] no reason for entertaining any serious doubt" that Congress’s power under the Commerce Clause 
"may be extended to The securing and protection of the rights and title of all persons dealing |in sliipping|," IFN7.5I 
'I'he Court added that because Congress acted within its lawTiil authority to regulate interstate commerce, the LSLA 
w'as "binding on all courts and jurisdictions ihrouglioul the United Stales." IFN76I The Court went on to hold that 
the purpose of the LSLA w'ould be frustrated unless the institution of proceedings in a federal district court 
superseded the prosecution of claims for the same losses and injuries in other courts, iFN77i 


2. Federal Employers’ Liability Act of 1908 

In Mondou v. New- York, New Haven & Hartford Railroad Co., j FN78 1 the Supreme Court upheld Ihc 
constitutionality of the Federal Employers' Liability Act of 1908 ("FELA"), IF N~9] which established mles 
governing personal injury and wrongful death actions brought by railroad workers and ihcir families against 
railroads engaged in interstate commerce. lENBOl Federal and state courts were given concurrent jurisdiction to 
decide FKLA cases. IFNSJJ 

*282 In Mondou, railroads unsuccessfully challenged the constitutionality of the legislation on several grounds. 
The Court in Mondou held that Congress had not exceeded its Commerce Clause authority by enacting tort rales 
wEich deviated from the common law\ In an oft-quoted passage, the Court held that: 

A person has no property, no vested interest, in any rule of die common law. That is only one of the forms of 
municipal law, and is no more sacred than any other. Rights of property wltich have been created by the common 
law' cannot be taken away without due process; but the law- itself, as a rule of conduct, may be changed at the will ... 
of the legislature, unless prevented by constitutional limitations. Indeed, die great office of statutes is to remedy 
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defects in the common law as they are developed, and to adapt it to the changes of time and ciraimstances. !'[''N82.] 

'file Court also noted that despite tlie fact that employer liability had traditionally been a matter of state law, 
Congress had a Icgilimalc inlcrcst in replacing the patchwork of slate laws with uniform, national legislation "to 
promote the safety of the [railroad] employees and to advance the commerce in w-hich they are engaged." rrN831 

Fiirthennore, the Court held that the "classification" created by FET A (i.e., the distinction it maizes betw-een 
interstate railroad carriers, wliich are subject to liability, and all other parties, which are not) did not doom the statute 
under the Due Process Clause of the Fifth Amendment, iFN84i even though it could "occasion some incqualiiies." 
fFN851 The Court held that tort law classificatioas are constitutionally permissible under the Fifth Amendment as 
long as the classificalioti has a rational basis. ri-~N861 rested by that standard, the Court held, FHLA was "not 
objectionable." [FN871 The Court pointed out that it had repeatedly sustained "[l]ike classifications of railroad 
carriers and cmplo 3 ^ccs for like purposes" *283 under the Equal Protection Clause of the Fourteenth Amendment. 

.[FNSi.] 

After resolving FELA's constitutioncUity, the Court moved to settle FELA's preemptive effect over state laws 
covering railroad employer liability. The Court explained that although Congress had chosen not to regulate the field 
of railroad carrier liability in the past, and although the subject fell within the police power of the states in the 
absence of congressional action, Congress was not therefore precluded from acting. ) FN89 1 To the contrary, once 
Congress acted, "the laws of the states, in so far as they cover the same field, [were] superseded, for necessarily that 
wliicli is not supreme must yield to that wliich is." I FN9(} i 

The Court went on to explain Lliat FELA did not present federalism problems because Congress w'as not setting 
state policy. Rather, Congress was establisliing federal policy to be implemented by the states in accordance with the 
Supremacy Clause, The Court held: 

[W]e deem it well to obsen^e that there is not here involved any attempt by Congress to enlarge or regulate the 
jurisdiction of slate courts, or to control or affect their modes of procedure, but only a question of the duly of such a 
court, when its ordinary jurisdiction as prescribed by local laws is appropriate to the occasion and is invoked in 
confonnity with those laws, to take cognizance of an action to enforce a right of civil recovery arising under the act 
of Congress and susceptible of adjudication according to the prevailing rules of procedure. .[FN9 1] 

The Court added that ii did not perceive that FETA would cause any appreciable inconvenience or confusion for 
state courts, and that in any case, such inconvenience or confusion would not change its holding: 

Wc arc not disposed to believe that the exercise of jurisdiction by the state courts will be attended by any 
appreciable inconvenience or confusion; but, be this as it may, it affords no reason for declining a jurisdiction 
conferred by law. The existence of the jurisdiction creates an implication of duty' to exercise it, and that its exercise 
may be onerous does not iniliiate against that implicaiioa Besides, it is neither new nor unusual in judicial 
proceedings to apply different mles *284 of law to different situations and subjects, even although possessing some 
clcmcnls of similarity, as where the liability of a public carrier for personal injuries turns upon whether the injured 
person was a passenger, an employee, or a stranger. rFN921 


.3 . The Longshore and Harbor Workers’ Compensation Act 

In Crowell v. Denson [TN93] the Supreme Court w'as asked to decide the constitutionality of the Longshore and 
Harbor Workers' Compensation Act ("T.HWX’A"). jFN94i The T,HVVCA created a nofaull compensation scheme that 
provided fixed aw'ards to employees injured upon the navigable waters of the United States. [FN95'i 

The Ct)urt began by holding tliat the federal power to alter, amend, or revise the maritime law gave Congress the 
authority to define the substantive rights of employees under the LHWCA (in this case, by providing for recovery in 
the absence of fault, establishing classifications based on type of injury, fixing the range of compensation for 
disability or death, and designating the classes of beneficiaries). rEN961 

Next, the Court addressed whether the soibstantive rights created by the LIIWCA violated the Due Process Clause 
of the Fifth Amendment. [1-'N97] The Court, applying a deferential rational basis test, held that neither the 
classifications created by the statute nor the extent of compensation provided were unreasonable. iFN98 l In light of 
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the difficulties associated with determining actual damages in maritime cases, the Court held. Congress was justified 
in providing for the paymenl of damages in amounts that would reasonably approximate a claimaiiL’s probable 
damages. [1-N99] flie Court also noted that the plaintiffs I’ifth Amendment objections were substantially similar to 
those which the Court had rejected in cliallcngcs to stale workers' compensation laws under the Due Process Clause 
of the Fourteenth Amendment, i lls 1 001 

*285 After upholding the constitutionality of the LIIWCA's substantive provisions, the Court turned to the 
LHWCA's procedural requirements. The plaintiffs procedural objections to the LHWCA focused on the 
admitiislralivc authority conferred by the Act. IFNIOI ! The Court held that the use of the administrative method to 
assess the cause, character, and effect of claimants' injuries fell "easily within the principle of the decisions 
sustaining similar procedure against objections under the due process clauses of the Fifth and Fourteenth 
Amendments,” rFNlD21 and did not constitute an unconstitutional invasion of judicial power. [F'Nl Q.3] 


4. I'he Drivers Act 

In 1961, Congress enacted the Drivers Act f!‘'N1041 to relieve government drivers from the burden of personal 
liability for claims arising from vehicular accidents occurring in (he course of their employment. Unlilce many 
employers, the United States neitlter maintained liability insurance to protect its employees nor assisted tliem in 
paying for their own insurance against on-the-job accidents. [i‘N1051 "[Mjoved by the fact that automobile accident 
insurance placed such a heavy financial burden on government drivers iliai it was adversely affecting morale and 
making it difficult for the government to attract competent drivers into its employ,” FFNlO ffi Congress decided to 
forbid suits against federal drivers, but to permit suits against ilic United States for tort liability arising out of 
accidents caused by a driver’s negligence. FFNIO?! 

a. Private citizen and federal driver. The Drivers Act was challenged on constitutional grounds in Nistendirk v. 
McGee, r FN1081 a personal injury action arising out of an automobile accident between a private citi/cn and a 
federal employee (in this instance, a rural mail carrier). The plaintiff initially brought a negligence action against the 
mail carrier in Missouri state court. 1 he *286 United States removed the case to federal court and was substituted as 
the defendant pursuiuit to the Drivers Act. rF N109 1 The plaintitf, seeking to obtain full damages and wanting to 
avoid trying the case under the Federal Tort Claims Act, moved to remand the case to state court, on the ground that 
ihc Drivers Act violated ihc Fouriccnih Amendment of the United States Consiiiuiion, [FNl 101 

The court rejected plaintiffs argument that the Drivers Act violated the Fourteenth Amendment by replacing a 
common law remedy with a siaiuiory one. iFNilll The court noted that, in Silver v, Silver, 1FN1121 the Supreme 
Court, in sustaining the abolition of a nonpaying passenger's right to sue his host for negligence, had held that "the 
Consiiiuiion does not forbid the creation of new rights, or the abolition of old ones recognized by ilie coimnoii law, 
to attain a pennissible legislative object." [FNl 13] The court concluded that because Congress had a legitimate 
inicrcsi in insulaiiiig federal drivers from liability, tlic Drivers Act conslilulcd a valid exercise of legislaiive power 
under the Necessarv' and Proper Clause of Article 1. FFNl 141 

b. Federal employee and federal driver cases. Mosi of Ihc litigation involving llic Drivers Act lias involved claims 
by federal employees injiued by government drivers, since prior to passage of the Act, civilian govermnent workers 
injured in Ihc course of cmploymcnl as a result of the negligence of a fcllow-cmploycc were not limited lo claims 
against the United States under the Federal Employees' Compensation Act ("FECA'’). F FN 1 1 5] They also had the 
right 10 bring a common law- ton action *287 against the negligent co-workcr. i FN i ! 6 1 Congress, however, did nol 
"specifically consider whether or not this cause of action against a fellow^ government employee should survive” 
passage of ihc Drivers Act. [FNi 1 7j That issue was addressed by a number of courts, which uniformly held that the 
Drivers Act abrogated the traditional common law rule. FFNl 1 SI Those decisions, in turn, produced litigation 
challenging Congress's authority to do so. 

The Fourth Circuit addressed the constitutionality of the Drivers Act in Carr v. United States. [F Nl U'^1 The 
plaintiff, a governmeiii employee injured by a federal driver, argued lliai tlie abrogation of a govermnent employee's 
common law action against a fellow employee for negligence violated the Due Process Clause of the Fifth 
Amendment, because the Drivers Act did. not create a new benefit as a quid pro quo. [FNl 20 1 Furthennore, the 
plaintiff argued, The Drivers Act violated the Equal Protection Clause of the Fifth Amendment, because it created an 
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impemiissible distinction between federal employees injured in vehicular accidents caused by fellow employees and 
federal workers injured in oilier job-relaied activities. Only Drivers Act plainliffs were specifically barred from 
bringing tort actions against negligent co-employees. [b'jNl211 

The Fourth Circuit rejected the plaintiffs due process argument, noting that it had already been rejected by the 
Supreme Court. ir'N122l Moreover, even though a common law action could no longer be brought against the 
United States, the Fourth Circuit said, the Drivers Act itself provided an adequate quid pro quo, because it provided 
plaintiff with "valuable protection against personal liability for on-the-job automobile accidents for which he might 
liavc been responsible." IFNI 2.31 

The court rcjccled the plainLiffs equal protection challenge on the ground that the classification created by the 
Drivers Act did not penalize the exercise of any constitutional right. [FNi24] Therefore, *288 the court held, the 
statutory classification did not have to be justified by a compelling governmental interest. Rather, it came "clothed 
with a presumption of constitutionality" and would be upheld as long as Congress had a rational basis for enacting 
the legislation. [I'Nl 251 The court concluded that "the magnitude of the automobile insurance problem Justified 
Congress’s separate treatment of this specific problem." iFNl26i 

The Tliird Circuit reached a similar conclusion in Thomason v. Sanchez. iFN'127| Tlie plainiiff, a serviceman, was 
injured when he was struck by an automobile operated by another sendceinan. He had no remedy at all against the 
United States, because of the so-called "Feres doctrine," r!‘'N1281 and thus presented a highly compelling appeal. 
IFNI 29 1 The plaintiff in Thomason argued iliai he should be allowed to proceed againsi ilie defendant and ihe 
defendant's automobile insurer. ri'Nl.jO'i 

The Third Circuit, liow’ever, rejected the plaintiffs argument that common law tort actions against fellow 
government employees had survived passage of the Drivers Act. 1 FN 1 3 1 1 The Third Circuit also rejected the 
plaintiffs argument that the Drivers Act, as applied to him, deprived liim of all remedies at law and, therefore, 
conslilulcd a denial of due process under the Fifth Atticndtucm. fFN 1321 Adopting the reasoning of the Fourth 
Circuit in Carr, [FN1331 tlie Tliird Circuit held that Congress was justified in passing the Drivers Act. to relieve the 
heavy automobile insurance burden on federal drivers. fi'Nl.34] 


5. Black l.ung Benefits Act of 1972 

In Llscry v, Turner Flkhorn Mining Co., N135] the Supreme Court upheld the constitutionality of Title IV of the 
Federal Coal Mine *289 Health and Safety Act of 1969, as amended by tlie Black Liuig Benefits Act of 1972. 
[FNI 3 6 ] The black lung benefits provisions established a compensation scheme for coal miners allegedly suffering 
from "black lung disease" (pneumoconiosis) and llie survivors of miners who died from or were "lolally disabled" 
by the disease. [FNl.^?! Coal mine operators challenged a number of the black lung benefit provisions as 
uiiconslilLilional, 

First, the operators contended that the Black Lung Benefits Act violated the Fillb Amendment Due Process Clause 
by requiring them to compensate former miners who terminated their work in the industry before the Act passed. 
The operators argued that "the Act spreads costs in an arbitrary manner by basing liability upon past employment 
relationships, rather than taxing all coal mine operators presently in business." i FN ! 3 8 j 

The Court made it clear that "legislative Acts adjusting the burdens and bcticlils of economic life conic to the Court 
with a presumption of constitutionality." i'FN139] It then held that Congress was justified in its decision to provide 
for the rciroaclivc application of liability under the Black Lung Benefits Act. [FN14 01 The Court stated that, 
whether it would liave been wiser for Congress to have chosen a cost-spreading scheme that was broader or more 
practical under the circumstances was "not a question of constitutional dimension." [ FNI4 r | 

Second, the coal mine operators challenged the two alternative methods set forth by Congress for proving "total 
disabilily" due lo black lung disease, a prerequisite for compensation under llie Act. IFNI42I The Courl held, 
however, that the standards adopted by Congress could not be deemed to be "purely arbitraiy^" and, thus, were 
constitutionally valid. [[■N i43] 
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Tiiird, the operators argued that a provision of the Act which provided that no claim for benefits could be defeated 
based solely on the results of a chest x-ray violated due proce^. The operators argued that x-ray evidence was 
frequently the only *290 evidence that they could put forth to rebut a black lung claim. jl-N 1441 1'hc Court noted, 
however, that Congress was presented with "significant evidence” that x-ray testing was not an accurate indicator of 
the absence of disease. I'!'N14.6'| Thus, "Congress was faced with the problem of determining which side should bear 
the burden of the unreliability." [I'~N1461 The Court held that the fact that "Congress ultimately determined 'to 
resolve doubts in favor ol‘ the disabled miner' [did] not render the enactment arbitrary under the standard of 
rationality appropriate to thfe] legislation." [FN1471 


6. The Price-Anderson Act 

The Price-Anderson Act, iFN148i as amended in 1975, limited the aggregate liability for a single nuclear incident 
to 5.560 million to be paid from contributions from nuclear power plant operators, private insurance, and the federal 
government. In addition, the amended Act required oj^rators to waive certain legal defenses in the event of an 
extraordinary nuclear incident. jTN]49] 

The Price-Anderson Act was critical to the development of the private nuclear power industry in the United States. 

I FNI. 501 Congress appreciated that, even though the risk of a major nuclear accident w’as extremely remote, "the 
potential liability dwarfed the ability of the nuclear power industry and private insurance companies to absorb (he 
risk." IFNI .5 11 Without reasonable and defined limits on liability, there might not be a nuclear power industry as we 
know it today. 

In Duke Power Co. v. Carolina Environmental Study Group, Inc., i'FN 1.521 individuals who lived close to proposed 
nuclear power plants and two organizations sought to prevent construction of the planned facilities by obtaining a 
declaration that the Price-*291 Anderson Act was unconstitutional. I'FN 1531 After deciding that plaintiffs had 
standing to challenge the Act, I'FN 1541 the Supreme Court addressed plaintiffs' argument that the Act violated the 
Due Process Clause, because of the alleged arbitrariness of the S560 million statutory ceiling on liability. IFNI 551 

The Court rejected plaintiffs' contention that (he Act should be subjected to an intermediate standard of review, 
holding that the Price-Anderson Act wi« a "classic example of an economic regulation" that could only be overcome 
by a showing that Congress acted in an "arbitrary and irrational way." I FNI 561 In light of this standard, the Court 
held that the Act passed constitutional muster because the liability cap bore a rational relationship to Congress's 
desire to stimulate the private sector's involvement in nuclear power, 1FN157I Importantly, the Court stated that, 
while any cap could be characterized as arbitrary in some sense, the decision to fix a S560 million ceiling was not 
the "kind of arbitrariness" that would flaw an otherwise constitutional law. i'FN 15 8 1 

Plaintiffs' remaining due process objection was that the liability limitation failed to provide a satisfactoiy quid pro 
quo for the common law rights of recovery that the Act abrogated. The Court, however, expressed doubt whether the 
Due Process Clause requires that a slatutory compensation scheme either duplicate the recovery available at 
common law or provide a reasonable substitute. 11^1591 The Court cited earlier decisions which "clearly 
established" that "[a] person has ... no vested interest in any rule of the common law." [' FNIGO! It also cited an 
earlier decision that held that the "Constitution does not forbid the ... abolition of old [rights] recognized by the 
common law, to attain a permissible legislative object." IFNIbll The Court went on to hold that, even if there were 
a quid pro quo requirement, the assurance of a *292 $560 million fund provided a "just substitute" for the common 
law rights replaced by the Act. [FN 1 62 1 

Finally, the Court held that the Price-Anderson Act did not violate the Equal Protection Clause because the 
"general rationality" of the Act's liability ceiling provided "ample justification for the difference in treatment 
between those injured in nuclear incidents and those whose injuries are derived from other causes." iFNI63| 


7. Swine Flu Act 

The National Swine Flu Immunization Progr^n of 1976 ("Swine Flu Act") [FN164I was enacted to deal with the 
collapse of the commercial liability insurance market for vaccii^ manufacturers and distributors following judicial 
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decisions holding polio vaccine manufacturers strialy liable for vaccine-related injuries. I'1'N1651 In addition. 
Congress was concerned aboul die devastating economic impact lliat would occur due lo losi wages if the populalion 
were not inoculated before the start of the flu season. iFNlbbl Modeled after the Drivers Act, the Swine Flu Act 
barred common law tori actions against swine flu vaccine manufacturers and providers and crcalcd a Federal Tort 
Claims Act remedy against the United States as the exclusive means of recover\' for swine flu-related iniuries. 
IFNI 67 1 

The constitutionality of the Swine Flu Act was first addressed in Sparks v. Wyeth Laboratories, Inc. frN1681 
PlaitililT, who bad sufrered serious injuries following a swine flu immuni/alion, alleged that the Acl violated the Due 
Process Clause of the Fifth Amendment, because it abrogated common law causes of action against program 
participants. ['FN169] The court held, however, that plaintiff had "no vested interest iti any rule of the common *293 
Itiw." [FN17Cn Moreover, while a replacement or substitution of remedies was "perhaps not teclniically necessary for 
due process," Congress did provide "an altcmalivc, efficacious remedy against the United States." [ KN17 11 The 
court noted that federal statutes similar to the Swine Flu Act had "always been found to be constitutional when 
challenged," including the Drivers Act upon which the Swine Flu Act was modeled. H' Nl 721 

Plaintiff also alleged an equal protection violation. fl'Nnj] The court noted, however, that "such routine equal 
protection considerations as 'compelling goverimientd iuleresi' or 'suspect' classil’icalions or Tundamenlar inleresis 
1 were I simply not involved" in challenges to economic legislation. IFNI 74 1 Thus, the court dismissed plaintiffs 
challenge. 

Finally, the court addressed plaintiffs argument that the Swine Idu Act violated the Tenth Amendment. rFN1761 
The court pointed out that plaintiffs argument rested "mainly upon cases declaring early pieces of New Deal 
legislation to be miconstitutional ... [and that] the spirit if not the letter of those cases ha[d] been overruled in 
subsequent decisions," IFNI77i The court staled that flic Swine Flu Acl simply allow'cd the federal government to 
w'ork with the states and imposed no coercion on them. [FM1781 

Sparks was influential in leading other courts to reject similar constitutional challenges to the Swine Flu Act. In 
Wolfe V. Merrill National Laboratories, Inc., [FN1 791 plaintiffs "unartiailatcd major premise" was that the Swine 
Flu Act unconstitutionally compelled her participation in the program, causing her to suffer serious injury. IFNISOI 
The court easily dismissed plaintiffs claim, *294 noting that she voluntarily chose to accejit the benefit of the 
federally administered vaccine. IFNI 811 'fhc court also discussed plaintiffs allegation that the Swine Flu Act 
violated the Tenth Amendment, [’FN182i The court stated that, as a grant program, the Swine Flu Act fell witliin the 
power of Congress to spend funds for the "general welfare," [FN183] Accordingly, "Congress acted within its 
constitutionally ordained powers in passing the Act." IFNI 84! 


8. Atomic Weapons Testing Liability Act 

In Hammond v. United States, [FN1851 the First Circuit upheld the constitutionality of the Department of Energy 
Naiional Security and Military Applications of Nuclear Energy Auihori/ialion Act of 1985 ("Atomic Weapons 
Testing Liability Acl") i FN 1 86 i againsl a challenge brouglil by a widow for the death of her husband, a civilian 
employee of the Department of Defense and obseiv-er at se\'eral atomic weapons tests, from radiation poisoning. The 
Atomic Weapons Testing Liability Acl created a cause of action againsl the United Slates for radiation iniuries 
arising from federal atomic weapons testing programs, retroactively abolished private tort actions against 
government contractors for such iniuries, and made the Federal Tort Claims Acl the sole remedy for those injuries. 
IFNI 871 

The First Circuit noted that Congress had previously passed laws (the Drivers Act and the Swine Flu Act) that 
substituted the federal government as the defendant for particular types of tort suits and required plaintiffs to seek 
relief through the Federal Tort Claims Act. iFNi88i The court also noted that when those statutes had been 
challenged for alleged due process violations, they were consistently evaluated under the rational basis test and 
declared constilulional. IFNI 891 The court ilien evaluated the Atomic Weapons Testing Liability Act under a 
rational basis standard and concluded that Congress’s desire to shield government contractors *295 from public 
embarrassment arising from litigation was rationally related to its decision to abolish common law tort claims 
against the contractors. lFN190i In addition, flie court reasoned that, since the government was required to pay the 
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judgments obtained against the contractors, it was neither irrational nor arbitrary' for Congress to subject all potential 
plainlin's unirorinly lo Federal Tori Claims Act limitations. jFN191i Accordingly, the courl held tlial llie Alomic 
Weapons Testing Liability Act did not violate the Due Process Clause. rFN1921 

The court also rejected plaintiffs Tenth Amendment challenge to the Act. [TNI 9.'^- j Plaintiff relied on National 
T.caguc of Cities v. Uscry I FN 1 94 ! lo argue that, by abolishing the stale common law actions against govcrnmcni 
contractors, Congress "invaded rights reserved to the states." [FN19.3] The court, however, determined that 
plaintiffs argmnent was without merit, because National League of Cities liad been overailed. rFNi961 

The Ninth Circuit Court of Appeals dismissed additional conslimtional challenges to the Atomic Weapons Testing 
Liability Act in In rc Consolidalcd United Stales Atmospheric 'Testing Liligalion, [F N 1 9 71 Plainlirfs. military and 
civilian participants in the United States atmospheric nuclear weapoiLS testing program and their families, alleged 
that the Act constituted a "taking" for purposes of the Fifth Amendment, because it substituted a remedy against the 
government under the Federal Tort Claims Act for state tort law causes of action against government contractors 
who participated in the federal weapons testing program. n''N1981 In addition, plaintiffs alleged that the Act violated 
the Due Process *296 Chiiise of tlie Fifth Amendment and the separation of powers doctrine. IFNI 99 1 

The courl began its takings analysis by noting lhat courts had found it "well sellled" ihat a "plaintiff lias no vested 
right in any tort claim for damages under state law." IFN200i Accordingly, denial of plaintiffs' state tort law cause 
of action did "not translate into a cognizable taking claim." rT'N20l1 'I'he court also pointed out that the Act did not 
abrogate claims arising from atomic weapons tests, but instead subjected claimants to a statutory procedure iliat 
plaintiffs could reasonably expect to apply to them. ri'N2021 

Next, tlie court held that, because Congress had acted within its war powers and Commerce Clause authority, and 
no fundamcnlal right or suspect classification was involved, the rational basis standard of due process review 
applied to plaintiffs’ due process claim. Under that standard, the coiul held, plaintiffs had not met their burden of 
proving that the Act was "wholly arbitraiy and irrational in purpose and effect, i.c., not reasonably related lo a 
legitimate congressional puri^ose." fFN20.3j According tt) the court, the weapons testing program had been a crucial 
government function from its inception, and Congress reasonably believed that relieving contractors of liability 
would encourage their participation in file program. J.FN204] 

Finally, the court rejected plaituirfs’ separation of powers claim. The court said that legislation docs not run afoul 
of the separation of powers doctrine unless Congress "presumes to dictate 'how the Court should decide an issue of 
fact (under threat of loss of jurisdiction)’ and purports to 'bind the Court to decide a case in accordance with a mlc of 
law independently unconstitutional on other grounds." iFN2Q5i Those limitations did not exist with respect to the 
Atomic Weapons Testing Liability Act, because Congress did not direct courts to make certain findings or fact or 
require iliem to apply an unconstituLional law. IFN2Q6i 


*297 9. National Cliildliood Vaccine Injury' Act of 1986 

The National Cliildliood Vaccine Injury Act of 1986 IFN207i was enacted to address manufacturers’ liability 
concerns relating to the distribution of vaccines and to minimize the public health dangers posed by low vaccine 
supplies. iFN208l The Act created a iio-faull compensation program for childhood vaccinc-injury victims lo be 
ffinded by an excise tax on each dose of vaccine. As a predicate to receiving compensation under the Act, injured 
persons arc required to file a petition in the United States Courl of Federal Claims dcmotislraling, among other 
things, hami induding "imreimbursable expenses ... in an amount greater than $1,000." 1FN20 91 

In Black v. Secretan^ of Health and Human Seivdces, rFN21Ql plaintiffs challenged the constitutionality of the 
SI ,000 threshold requirement on Fifth Amendment equal protection grounds. 'Thc}^ argued that by making eligibility 
for the program turn on incurring S 1,000 of unreimbursable expenses, Congress made it more difficult for indigent 
persons to qualify for compensation, because indigents often have their medical expenses defrayed by government 
programs such as Medicaid. IFN21il The court held, however, lliai the Act's eligibillLy requirement "was not 
designed to disadvantage poor persons, and the faa that it may dispropor-tionately disqualily certain groups, 
including indigents and persons who enjoy the benefits of other medical programs, d[id] not give rise to an equal 
protection violation." I FN2 1 2 1 


Copr. West 2004 No Claim to Orig. U.S. Govt. Works 



187 


Page 12 


36 IIVJL 269 

(Cite as: 36 Harv. J. on T.egis. 269) 


The coLirl explained llial dravN-ing lines lo create disiinclions for eligibility in social programs was ’'peculiarly a 
legislative task" that "may be rational even if it does not do a perfect job of selecting those cases that appear to be 
appropriate subjects of congressional concern." jFN2i3i The court then held llial "it was rational for Congress lo 
conclude, tliat as a general matter, those *298 who incur only modest expenses or whose expenses are reimbursed 
from other sources present less compelling cases for compensation than those wdio incur large, unreimbursed 
expenses." i 4 i Thus, there was no constitutional flaw in the Sl.OOO tlireshold requirement, "particularly in light 
of the 'strong presumption of constitutionality’ that attaches to legislation conferring monetary benefits." ir'N2i5'| 


1 0. Pricc-Anderson Act Amendments of 1988 

The 1988 Amendments to the Pricc-Anderson Act ("1988 Amendments") fi''N216j created a federal cause of action 
for nuclear accident claims and provided that piibhc liabiUty actions filed in stare courts were retroactively subject to 
removal. [i''N21 71 After the 1 979 Three Mile Island incident near Harrisburg, Pennsylvania, plaintiffs who wished to 
liave their tort claims remtiin in state court challenged the jurisdictional and removal provisions of the 1988 
Amendments in In re I MI T.itigation Cases Consolidated II. ri''N218] They argued that the legislation violated 
Article III of the Constitution l'FN2i9i because the public liability actions subject lo the Act did not "arise under" 
the laws of the United States. IFN220I 


The Tliird Circuit began its analysis with a close examination of ilie scope of Congress's power to authorize federal 
courts to decide noiidiversity cases turning on state law mles of decision. T'he court noted that the Supreme Court 
liad distinguished between "pure jurisdictional siaiuics" and those mixing elements of federal and state law. IFN22I I 
The central teaching of those cases, the Third Circuit said, was tliat a noiidiversity case "cannot be said to arise 
under a federal statute where that statute is nothing more than a jurisdiclional grant." I FN222 1 On the other hand, 
courts evaluating mixed federal and state schemes have focused upon *299 congressional intent and have formulated 
their decisions with flexibility "in order lo lionor the presumption in favor of a slalulc's conslilulionalily," rbN2231 

Turning to the 1988 Amendments at issue, the 'fhird Circuit examined the legislative history and held that 
Congress liad clearly expressed its intention that state law provide the content of and operate as federal law 
governing public liability cases resulting from nuclear incidents. j~FN2241 By federalizing state substantive law, 
Congress established the consiiiuiional foundation for iltc Act's jurisdiclional and removal provisions. The court 
then said that it would have reached the same conclusion even if state law itself, ratlier tlian state law operating as 
federal law, formed the basis for decision, because the level of federal involvement in the field of nuclear energy and 
the need for "uniformity, equity, and efficiency in the disposition of public liability claims" provided sufficient 
"federal elements" to support the legislation. r)--N225] 

i'he T'liird Circuit then turned to plaintiffs’ collateral constitutional arguments that the retroactive application of the 
1988 Amendments to cases already pending in stale court violated principles of " federalism, slate sovereignty, due 
process, and equal protection." [12^226] The Third Circuit's surv'ey of relevant law' led it to conclude that the 
legislation survived each of these challenges, because the provision for relroacliviiy was rationally related lo 
Congress’s desire lo avoid inefficiencies and inconsistent outcomes hi claims resulting from a single nuclear 
incident. |'FN227] 


1 1 , Federal Employees Tdabiliiy Reform and Tort Compcnsalion Acl 

The Federal Employees Liability Reform and Tori Compcnsalion Acl of 1988 ("the Westfall Acl") rEN2281 
amended the Federal Tort Claims Act to provide for the substitution of the United States as *300 a defendant in any 
action where one of its employees is sued for damages as a result of an alleged common law tort committed by the 
employee witliin the scope of his or her employment. Congress enacted the Westfall Act to respond to the United 
States Supreme Court’s decision in Westfall v. Iirwnn, [[*'N229] which limited a federal official’s absolute immunity 
from tort claims to siuiaiions where the official's actions were "witliin the outer perimeler of an official’s duties and 
discretionary in nature." [FN^TOj Congress saw the Westfall decision as an erosion of the coimnon law tort 
immunity fonnerly available to federal employees. ri''N2311 
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'I'he Westfall Act was challenged in Sowell v. American Cv'anamid Co., [f'N'Ci?,] involving a government 
employee who was seriously iniured at work and souglil. to bring a negligence action against Ms co-employees. The 
Eleventh Circuit held that "the great weight of authority” supported the constitutionality of the statute. j'i'N23.31 The 
court also held that the statute's retroactive ^plication did not render it unconstitutional, because "a legal claim 
affords no definite enforceable property right until reduced to a final judgment. ” [FN2341 The court concluded that 
Congress’s desire to preserve employee morale, maintain federal agencies' ability lo carry out their missions, and 
sustain the vitality of the Federal T ort Claims Act provided a rational basis for the Westfall Act. rF N2351 


12. General Aviation Revitalization Act of 1994 

The General Aviation Revitalization Act of 1994 ("GARA”), jTN236' which created an eighteen-year statute of 
repose for general aviation aircraft, is the most recent congressional tort policy' statute to withstand constitutional 
scrutiny. At least tliree courts have declared GARA to be constitutional "economic legislation." Lb.N237] 


*301 li. I 'ederal Ibrt Laws Should lie Upheld: The Mistake of l .ochner Should 
Not Be Repeated 

It is important for courts to follow the significant body of case law' discussed above supporting the authority of 
Congress lo enact laws seiting naiiojial lori policy objectives. Any new decision overiurning federal liability 
legislation would create a precedent tliat courts in the ilitiire could utilize to nullify a wide array of federM 
Icgislalion, even outside tlic context of tort reform. 

Tl may be unnecessary to raise this point in light of the very strong record of success that federal liability statutes 
liave had against constitutional challenges. Lest anyone forget, however, it is worth reflecting on a liighly discredited 
period in the Supreme Court's history that began around the turn of the century and ended in the mid- 1930s, During 
this period, known as the "Loelmer era" (after the unsound constitutional law decision, Lochiier v. New York 
rbN 238]). the Court nullified state and federal legislation that it disagreed with as a matter of public policy, using 
the Constitution as a cloak to cover its liighly personalized decisions. [FN239]. 

Just as plaintiffs during the l.ochner era implored the Supreme Court to utilize an expansive view of the 
Constitution to override legislation, claimants in the future may seek to convince courts to utilize an expansive view 
of the Constitution to impose their economic policy views upon the nation. Courts should reject this invitation, as 
they have done for almost a century in the field of fedend tort law. 

*302 The need for courts to respeci Congress's authority to enact legislation selling ion policy rules is reinforced 
hy the doctrine of stare decisis, and by the importance of the statutes themselves, i'or example, because of the 
National Childhood Vaccine Injury Act, diseases which once tlircalencd to end ihc lives of American inranis 
prematurely are now prevented with a routine series of ctiildliood vaccinations. [FN240] Without the Price- 
Anderson Acl, ihc private nuclear power industry in the United Stales might not have developed. IFN241 1 The 
General Aviaiion RcviLalizaiion Acl of 1994 breathed life back into an imporlant American industry. Instead of 
continuing on the path toward extinction, the general aviation industry is now booming. rFN242] The Diomaterials 
Access Assurance Act of 1998 will help ensure the availabiUly of lifesaving and lilc-cnhancing implantable medical 
devices, such as pacemakers, heart valves, artificial blood vessels, and hip and knee joints, that are needed by 
millions of people each year, jFN243i 


C. The Supremacy Clause Requires States to Enforce Federal Liability Reform 
Ixigislation 

Once Congress enacts legislation pursuant to the Constitution, the Supremacy Clause ri'N24 41 prohibits the states 
from enforcing any local laws that conflict with the slalule. To the extent the various stales have liability laws iliat 
interfere with, or are contrary to, federal laws enacted by Congress, the state laws are preempted. [FN2,45] As CMef 
Justice Marshall explained: 

|T |o such acts of the State Legislatures as do not transcend their powers, but ... interfere with, or are contrary to 
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the law of Congress, made in pursuance of the Constitution, ... *303 [i]n ever>' such case, the act of Congress ... is 
supreme; and llie law of die Stale, lliougli enacted in the exercise of powers not coniroverled, must yield lo il. 

iPN246] 

The Supremacy Clause also requires state courts to enforce federal law's, even though that requirement is in a sense 
a federal command requiring stale court action. jFN247j In Tesla v. Kail, IFN'24H| the Supreme Court addressed the 
Rliode Island Supreme Court’s refusal to enforce the federal Emergency Price Control Act of 1942. ['F 'lN'249] The 
Act provided a treble-damages remedy for persoas who bought goods for more than the amount of the federal 
ceiling price and gave jurisdiction over claims under the Act lo slate as well as federal courts. The Supreme Court 
upheld the federal program, stating that the position of the Rhode Island Supreme Court "tl[ew] in the face of the 
fad that the Slates of the Union constitulc a nation" and "disrcgard[cd] the purpose and effect" of the Supremacy 
Clause. [FN2.oO] State courts were directed to heed the federal Act as "the prevailing policy in every state." rFN2.5 1 ] 
More spccificall3^ the Court explained: 

[T]his Court took occasion in 1876 to re\dew the phase of die controversy concerning the relationship of state 
courts to the Federal Government, Ciaflinv. Houseman, 93 U.S. 130. The opinion of a unanimous court in that case 
was strongly buttressed by historic references and persuasive reasonir^. It repudiated the assumption that federal 
law's can be considered by the States as though they were laws emanating from a foreign sovereign. Its teaching is 
dial the ConsiiLuUon and ihe laws passed piirsuani lo il are the supreme laws of die land, binding alike upon Siales, 
courts, and the people, ’’any Thing in the Constitution or Laws of any State to the Contrary notwithstanding." It 
asserted that the obligation of States to enforce these federal law-s is not lessened by reason of the form in w'hich they 
are casi or die remedy which they provide.... iFN252i 


*304 III. RECENT TENTH AMENDMENT DECISIONS DO NOT UNDERMINE CONGRESSIONAL 
AUTHORITY TO ENACT TORT POITCY T.EGTST.ATTON 

The United Stales ConsLituLion grants certain powers (o the Federal Govcrnmcnl, Where federal legislation is 
authorized by one of those powers, "Congress may impose its will on the States." [FN2.33] All other powers are 
reserved for the States under the Tenth Amendment, which provides that: 

The powers not delegated to the United States by the Constitution, nor proliibiied by it to the States, are reserved 
to The States respectively, or to the people. [71*4254] 


A. I'hc I'raditional View: Judicial Deference to Congressional Authority 

Historically, the Supreme Court has recognized Congress’s "extraordinary' power" to enact legislation and has been 
reluciaiii lo invoke the Tenih Amendmeiil to limit that aulhorily. iFN255i Maryland v, Wiriz IFN25CI is die 
archetypal case adopting the traditional view that courts should not apply substantive limits on federal authority 
under die Tcndi Amendment if Congress is exercising one of its enumerated powers and has a radonal basis to do 
so. In Winz, the Court upheld the constitutionality of amendments to the Fair Labor Standards Act (’’FLSA") 
iFN257i dial required the slates to adopt federal minimum wage and overtime standards for stale employees of 
liospilals, iiislilLilions, and schools. IFN258i The Court refused lo distinguish economic activity engaged in by *305 
private persons from that engaged in by states, rFN2591 and declared that courts should not use the Tenth 
Amcndmcnl to "carve up the commerce power to protect enterprises ... simply because those cnlcrpriscs happen lo 
be mn by the States." rrN260] 


In 1976, the Court departed briefly from its longstanding reluctance to invoke the Tenth Amendment and attempted 
lo devise affirmalivc limits on Congress's Article I powers. In National l-caguc of Cities v. Usery, rFN2611 die 
Court declared that the Tenth Amendment prohibited Congress from interfering with the core sovereign functions of 
the states, even where those functions affected interstate commerce. ri-~N262] That case challenged the validity of 
the 1 974 amendments to The FLSA. The Court held that, insofar as the amendments operated directly to displace the 
states' ability to structure "integral operations" in areas of "traditional government functions" (i.e., employee- 
employer relatioiislups in areas such as fire prevention, police protection, saniladon, public health, and parks and 
recreation), they were not within Congress's Article I authority. IFN263J 

Nine years later, however, the Court overruled the National League of Cities case in Garcia v. San Antonio 
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Metropolitan Transit Authority. [i''N'2641 The Garcia case and a 1988 case. South Carolina v. Baker, [T'N2651 
showed llie Conn's return to its previous position on the Tenth Amendment. jFN266l 


1 . Garcia v. San Antonio Metropolitan Transit Authority 

In Garcia v. San Antonio Metropolitan Transit Authority, rFN2671 the Court revisited the question of whether the 
Commerce Clause empowered Congress to enforce the federal w-age and overtime *306 requirements in the 1974 
amendments to the FLSA against the states in areas of "traditional governmental runclions." IFK268I The San 
Antonio Metrt)politan Transit Authority ("SAMTA") challenged the Act's validity after "the Department of Labor 
formally amended its [FLSA] inleriireiive regulations to provide that publicly-owned mass-transit systems were not 
entitled to immunity under National League of Cities." iFN269] 

The Court began its analysis by restating the well-seeded principle that Congress's Commerce Clause authority 
extends to intrastate economic activities that affect interstate commerce. [FNzTO] The Court noted that, were 
SAMTA privately owned, it would unquestionably be obUgated to follow FLSA's requirements. I FN2'^ 1 1 Therefore, 
any constitutional exemption SAMTA could obtain from FI.SA's requirements had to rest on its status as a 
governmenial enlily raiher dian on ihe nature of its operations. iFN272! 

The Court went on to outline the prerequisites for governmental immunity set forth in National League of Cities, 
focusing in particular on the exception for "traditional governmental funcLions." iFN2?3l The Court said that its own 
attempts to articulate affirmative limits on congressional authority had failed to establish a workable standard for 
defining "traditional governmental functions." lFN274i Moreover, aticmpis by federal and slate courts to distinguish 
"traditional" functions from "nontraditional" fiinctions had proven to be "impracticable and doctrinally barren." 
IFN275I The Court also expressed skepticism dial a casc-by-casc approach would eventually establish a workable 
standard, citing its own poor experience in the related field of state immunity fnim federal taxation. rFN276] 

Next, the Court explored alternative ways to define state immunity, but rejected those as unmanageable as well. It 
conceded that making immunity turn on a "traditional" standard would prevent courts from accommodating changes 
in the historical functions of states. rFN27 71 In addition, the Court said that it had previously *307 rejected the idea 
of determining a nonliistorical standard for immunity based on the identification of "uniquely" governmental 
funcliotis. |'TN2781 

The Court also expressed concern that any rule that would establish judicially imposed definitions of "traditional," 
"integral," or "necessary" state governmental fimctions would "inevitably invitel | an unelected federal judicitiry to 
make decisions about which state policy it favors and which ones it dislikes," j~i''N2791 Accordingly, the Court held: 

We, iherefore now reject, as unsound in principle and unworkable in practice, a rule for stale immunity from 
federal regulation that turns on a judicial appraisal of whether a particular governmental function is "integral" or 
"iradiiional." Any such rule leads to inconsisicni results at the same lime that ii disserves principles because it is 
divorced from those principles. rFN280] 

The Court then turned to the underlying issue that confronted it in National League of Cities— the matmer in wliich 
the Constitution insulates states from the reach of Congress's power under the Commerce Clause. The Court said 
that it had "no license to employ freestanding conceptions of stale sovereignly" IFN2 8 1 ! in deciding when the 
Constitution protects "the States as States," rFN2821 because the Framers had chosen to ensure a role for the states 
in ihc federal system through the structure of the federal govcrnmcnl itself iFN283 i The Court staled: 

[W]e are ct)nvinced that the fundamental limitation that the constitutional scheme imposes on the Commerce 
Clause to protect the "Slates as States" is one of process rather than one of result. Any substantive restraint on the 
Commerce Clause powers must find its justification in the procedural nature of this basic limitation, and it must be 
tailored to compensate for possible failings in the political process *308 rather than to dictate a "sacred province of 
state autonomy." I FN284 1 


The Court reinforced its coiiclusion that the federal political process effectively preserves the interests of the slates 
by pointing out the high level of funding that states receive from the federal government in the form of general and 
program specific grants in aid, [l'’N285] 
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1 he Court then held that the federal wage and overtime requirements in the Id .-SA, as applied to SAM’l'A, were not 
"deslruclive of slate sovereignly or violative of any conslilulional provision." IFN286I SAMTA was simply being 
placed in the same position as other employers. The Court also pointed out that, w^hile the TLSA w'oiild raise costs 
for mass-lransil sysicms, Congress had provided counlerv'aiUng financial assislancc-thus reinforcing the Court's 
"conviction that the national political process systematically protects States from the risk of having their limciions in 
I the area of rnass-lransit | handicapped by Commerce Clause regulation." iFN287i 


2. South Carolina v. Baker 

In South Carolina v. Baker, rfK28Sl the Court was asked to decide the constitutionality of the Tax Equity and 
Fiscal Responsibility Act of 1982 (" l ax Act"). rFN2891 The Tax Act removed ihc federal income tax exemption for 
interest earned on publicly offered long-term bonds issued by state and local goveraments unless those bonds were 
issued in registered fonu, rFN2901 Congress believed that *309 the registration requirement would prevent tax 
evasion that was being facilitated through the exchange of unregistered bearer bonds. [r N2 9 1] South Carolina, 
joined by the National Governors’ Association as intervenor, challenged the l ax Act. contending that it violated the 
Tenth Amendment because it compelled Slates to issue bonds in registered form. I FN292 i 

The CoLiri began its analysis by restating its holding in Garcia lliat ihe Tenih Amendmeni provides siruciural ralher 
than substantive limits on Congress’s legislative authoiity-i.e., that stat^ must find their protection from 
overreaching congressional acts through elected Members of Congress. [i'N29.^1 The Court acknowledged that 
Garcia lefi open the possibiliiy iliat the Teiiih Amendment could be invoked lo iiivalidaie congressional regulation 
of state activities where there w^ere "extraordinary defects in the national political process," but held that those 
dcfccis did iiol exist willi rcspccl to ihc Tax Act. iFN294i Souih Caroliiw, ihc Court said, did not "even allege] 1 1 ihat 
it was deprived of any right to participate in the national political process or that it was singled out in a way that left 
it politically isolated and powerless." IFN295i 

The Court then addressed the slates’ contention that the Tax Act coerced them into enacting legislation permitting 
bond registration and into administering the registration scheme. [FN296'j In support of their contention, the states 
cited FKRC v. Mississippi, ['FN297] which left open the possibility that the 'I'cnth Amendment might limit 
Congress’s power to compel states to regulate on behalf of federal interests. £FN29.8] 

In FKRC, Ihc Court had upheld a federal siaiuic requiring state utility commissions to: (1) adjudicate and enforce 
federal standards; (2) either consider adopting certain federal standards or cease regulating public utilities; and (3) 
follow certain federally *310 mandated procedures. ri'N2991 The Court had concluded that, whatever constitutional 
limitations might exist on The federal power to compel state regulatory activity, Congress had tlie power to require 
state utility regulatory commissions to adjudicate federal issues and to require that states regulating in a field open to 
preempiion consider suggesied federal standards and follow federally mandaied procedures. lFN3()0i 

The Court in Baker did noi acecpi South Carolina's invitation lo define whcllicr die Tenth Amendment claim left 
open in FERC suivTved Garcia or posed constitutional limitatioas independent of those discussed in Garcia. It w-as 
able to avoid the issue by finding that the Tax Act presented the same type oflcgislaiion that was upheld in FERC: 
bolli slatuLcs rcgulalcd slalc aclivilics, neither souglil to control or iiillucncc Ihc mamicr in wliicli slates rcgulalcd 
private parties. [FN.^Ol] 

The Baker Court concluded its Tenth Amendment analysis by rejecting the states’ contention that the Tax Act 
impermissibly commandeered ihc slate legislative and administrative process by requiring many slalc legislatures lo 
amend their statutes in order to issue regisdered bonds, and state officials to devote substantial effort to detennine 
how bcsi lo implement a registered bond system. The Court observed that being compelled to lake adminislraiivc 
and legislative actions To comply with federal law was a common and often inevitable consequence faced by states 
wishing to engage in activities subject to federal regulation. rFN3021 Furthermore, the Court bluntly pointed out that 
the states' theoiy^ of commandeering would "not only render Garda a nullity, but would also restrict congressional 
regulation of state activities even more tightly than it was restricted under the now' overruled National League of 
Cities line of cases." |FN303i 


B. Judicially Imposed Limitations on Congressional Authority 
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The Supreme Court has signaled in iwo recent cases lhal the Tenth Aniendmenl may once again return from its 
basic dormancy. *311 In those decisions— New York v. United States jl'N304 i and Printz v. United States 
|FN305i -thc Court addressed the I’cdcral government's ability to force slates to implement or administer federal 
regulatory schemes. 


1 . New' York v. United States 

New York v. United States [TN3Q61 involved a challenge to the Low-Level Radioactive Waste Policy 
AmendmetUs Act of 1 986 ("Waste l*oIicy Act"). (KNhiO?] 'I’hal Act sought to address a looming national sliorlage of 
disposal sites for low-level radioactive waste by directing each state to assume responsibility "for providing, either 
by itself or in cooperation with other Stales, for the disposal of ... low-level radioactive waste generated wnthin the 
State" within seven years. £TN3081 The State of New York and two counties in which disposal facilities were 
planned in the state sought a declaratory judgment that the Waste Policy Act was inconsistent wnth the Tenth 
Amendment, |F'N3(19I 

Peiitioners' challenge focused on three sets of "incentives" that Congress included in the Act to encourage stales lo 
comply with their statutory obligation to attain local or regional self-sufficiency in the disposal of low-level 
radioactive waste. [i'N3 101 Monetary incentives allowed states with disposal sites to impose a surcharge on 
radioactive waste received from other states. The Waste PoUcy Act also esiablislied an escrow account from wliicli 
the Secretary of Lnergy allocated a portion of the monies generated by this surcliarge to states that complied with the 
federal timetable. I FN3 1 1 1 Next, access incentives allowed states with disposal sites to increase llic cost of access to 
the sites substantially, and then to deny access altogether, to radioaaive waste generated in states that failed to meet 
the federal limclablc. IFN3 121 Finally, the most severe incctilivc, the "lake title” provision, required stales *312 that 
failed to make arrangements for radioactive waste disposal to take title and possession of waste generated witliin 
their borders and lo accq^L liability for all damages directly or indirectly incurred by waste generators as a 
consequence of the state's failure to make arrangements by the federal deadline. [FN3i3] 

The Court began its discussion by noting that the powers conferred in the Constitution "were phrased in language 
broad enough to allow for the expansion of the Federal Government’s role," i'FN.1141 and that allows for enormous 
changes in the "scope of the federal govcrnnicni’s auihoriiy with respect to the States," rb'N31.61 The Court cited its 
"broad coiistmcticm" of the Commerce and Spending Clauses, along with die Necessary and Proper Clause and the 
Supremacy Clause, as particularly important. n-N3161 Nevertheless, the Court held, Congress is subject to the 
limitations contained in the Constitution. Those limitations, the Court explained, are "not derived from the text of 
the Tenth Amendment itself," but are found elsewhere in the Constitution (i.e., in Article 1), ['l''N31?l 

fhe Comt then distinguished the Waste Policy Act from statutes at issue in recently decided cases that involved the 
aiiLlioriiy of Congress to subject state govcriunciils lo generally applicable laws (c.g., Garcia), IFN3 181 Unlike the 
statutes at issue in those cases, the Court held, the Waste Pohey Act did not seek to subject a state to the same 
legislation applicable lo private parlies, but instead ailcmplcd lo "direct or otherwise motivate the States lo regulate 
in a particular field or a particular way." iFN319i 

The Court observed that, while it had "never sanctioned explicitly a federal command to the Slates lo promulgate 
and enforce laws and regulations," rFN32Q] the "question w^hether the Constitution should pennit Congress to 
employ stale govcrnmcnls as rcgulatoiy agencies was a topic of lively debate among the Framers." iFN32] I The 
Court ntxed that the Constitutional Convention was convened, in part, becau.se the Articles of Confederation did not 
give Congress the authority in most respects to govern the *313 people directly. [FN322] 1 he Convention generated 
many proposals for the stmeture of the new government, "bnt two quickly took center stage." rFN3231 One plan, the 
"Virginia Plan," allow-cd Congress to regulate individuals "without employing the States as intcnncdiarics." [['N.3241 
The "New Jersey Plan," on the other hand, continued to require Congress to obtain the approval of the states to 
legislate, as had the Articles of Confederation. ri‘N3251 This plan was criticized, how'ever, because it "might require 
die Federal GovermneiiL lo coerce the Stales into implementing legislation." iF.N326l UltimaLely, die Framers opted 
to provide for a central govermnent in which Congress "would exercise its legislative authority directly over 
individuals rather than over States." j'l'N327] The Court concluded, therefore, that "where Congress has the 
authority under the Constitution to pass laws requiring or prohibiting certain acts, it lacks the power directly to 
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compel the States to require or prohibit those acts." ri''N3281 

On the other hand, the Court explained that, while Congress cannot compel state regulation, it is not prohibited 
from encouraging a slate to rcgulalc in a panicular way or aUempling to inllucnce a stale's policy choices tlirotigli 
noncoercive incentives. ITN329'1 The Court identified two tangible methods by which Congress "may urge a State to 
adopt a legislative program consistent will) federal inicrcsls." IFN33D! First, under its spending power, Congress can 
attach conditions on the receipt of federal funds as a means of influencing a state's policy. |TT93,> 11 Second, 
Congress can establish a "program of cooperative federalism" in which states may choose to regulate an activity 
according to federal standards or to have slate law preempted by federal regulation. !FN 3.321 

Under these noncoercive approaches lo acliicving slate regulation, the Court pointed out, stale governments can 
remain responsive to the local electorate’s policy preferences and accountable to the people. ['FKU3.3] In contrast, if 
the federal government *314 were able lo compel states to regulate, political accountability would be diminished. 
For instance, if members of Congress could impose unpopular policy decisions on state legislators, the state officials 
would "bear the brunt of public disapproval," while the federal officials w-ho devised the program would "remain 
insulated from the electoral ramifications of their decision." jFN334i 

The Court ilien proceeded to determine whelher the Waste Policy Ael's moiielary, access, and lake-title incentives 
impermissibly commandeered tlie states' legislative processes. The Court held that the monetary incentives included 
in the Act, in which Congress conditioned grants to the states upon the states' attainment of certain milestones, fell 
"well wiiliin ilie auiliority of Congress under ihe Commerce and Spending Clauses." iF N335 l The Cotirl also held 
that the access incentives in the Act, wliich ultimately authorized states to deny access to low-level radioactive w’aste 
generated in oilier slates, represented a permissible exercise of Congress's coimnercc power. IF N336I Because bolli 
sets of incentives were supported by affimiative constitutional grants of power to Congress, neitlier w’as inconsistent 
with the Tenth Amendment. IFN33?I 

The Court found the Waste Policy Act’s "lake lillc" provision to be of a "different characlcr" than the monclary 
and access incentives. jTNiFlB] The "take title" provision offered states a "choice" of either regulating according to 
Congress’s instructions or accepting ownership of waste and becoming liable for all damages waste generators 
suffered as a result of failure to meet the federal timetable. IFN3.19] The Court characterized the forced transfer 
component, standing alone, as no different tlian a congressionally com|>elled subsidy from state governments to 
radioaclivc waste producers. [FNlUOl I.ikcwisc, ihc rcquircmcni lhai stales assume the liabilities of waste generators 
witliin tlieir borders unconstitutionally directed the states to assume the liabilities of certain state residents, rFN34 1 ] 
Both types of federal actions commandeered the states for federal regulatory purposes and were inconsistent *315 
with the Constitution’s division of authority between federal and state governments, iFN342l 

Sigiiificaiiily, the Court drew a sharp distinciion between permissible federal legislation tliai directs slate courts lo 
enforce federal laws and unconstitutional legislation, such as the Waste Policy Act, that directs state officials to 
create and enforce a congressionally mandated regulaioiy- scheme. iFN343! The Couri wrolc: 

Some of [the cases cited by the United States in favor of the Waste Policy Act] disaiss the well established pow'er 
of Congress to pass laws enforceable in stale courts. See Testa v. KalL .330 U.S. 386 (19471: Palmorc v. Uniicd 
Slates. 41 1 U.S. 389. 402 (19731 : sec also Second Employers Liability Cases. 223 U.S, 1. 5? i 1912) : C'lailiii v. 
Houseman, 93 U.S. 1.30. 136-37 i 1876'> . These cases involve no more than an application of the Supremacy Clause's 
provision that federal law- "shall be the Supreme Law of the Land," enforceable in cvcr\' Stale. More lo ihc point, all 
involve congressional regulation of individuals, not congressional requirements that States regulate. Federal statutes 
enforceable in state courts do, in a sense, direct stale judges lo enforce them, but this sort of federal "dircclion" of 
state judges is mandated by the text of the Supremacy Clause. No comparable constitutional provision authorizes 
Congress to command slate legislatures to legislate. rFN3441 

'I hc Court's clarification is partiaiiarly rcicv'ant to the constitutionality of federal liability reform legislation, 
because these reform proposals have frequently called upon state courts to enforce federal law-. Recently, some 
opponents of federal tort refomi legislation have expansively interpreted the Court's general holding in New' York 
llial Congress caiuiot compel stale legislation lo suggest that Congress may lack the power to direct slale judges lo 
enforce federal liability reform legislation. jT N3451 As the Court's opinion in New' York demonstrates, however, 
federal liability reform legislation that compels state court enforcement of federal law- is not in violation of the feuth 
Amendment. It is *316 constitutionally permissible. This is how FELA has w'orked for almost a hundred years. 
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Congress's power to act in this regard is still intact 

The concerns the Court had with the Waste Polic>' Act’s "take title" provision in New' York simply do not exist 
with rcspcci lo federal liabilily reform legislation. Most importantly, federal liability reform efforts seek to "exercise 
... legislative authority directly over individuals rather than over States." {l'Ts3461 Like the legislation upheld in 
Carcia, and unlike the Waste Policy Act’s lake title provision that was struck down in New- York, federal liability 
reform bills have been "generally applicable laws." rFN3471 They have never compelled state legislation or 
required state legislatures to enact legislation limiting tort liability. 

In addition, when Congress enacts federal tort policy legislation, there is no potential for a breakdown in the 
national political process due to a lack of accountability. Clearly, if Congress enacts tort reform legislation, "it is the 
Federal Government that makes the decision in full view of the public, and it w-ill be federal officials that suffer the 
consequences if the decision turns out to be detrimental or unpopular." [FN.348'| this fact strongly supports the 
constitutionality of federal liability reform legislation. 


2. Print/ v. United States 

Printz V. United States I FN349 i involved a challenge to the 1993 Brady Handgun Violence Prevention Act 
amendments to the Gnn Control Act of 1968 ("Brady Act"). r!''N35Ul The Brady Act required the Attorney General 
to establish a iiaLional system for insiani background checks on prospective handgun purchasers and commanded ilie 
"cliief law enforcement officer" ("CLliO") of each local jurisdiction to conduct the background checks and perfonn 
related tasks until the national system became operative. IFN35j i The CLECs for counties in Arizona and Montana 
objected to being "pressed into federal sen-dee" and contended tliat *317 the Act impermissibly compelled them to 
execute a federal law-. IFN352i 

The Court opened its opinion by noting tliai no constitutional text directly addressed the cxtcnl lo which Congress 
may force state officials to execute a federal law. [FN3331 Accordingly, the Court concluded that the answer to the 
CLHOs' challenge would have to come from historical understanding and practice, the stmeture of the Constitution, 
and the Court's jurisprudence. .[FN.3_54] 

In support of the Brady Act’s validity, the Govcrniucni cited acts of Congress which required slate courts to record 
applications for citizensliip, transmit naturalization records, order deportations, and perfonn other miscellaneous 
duties, ri<' N.3551 The Court held that Congress’s power to compel enforcement of federal law by state judges was 
well settled, but only "establish|ed| that the Constitution was originally understood to pennit imposition of an 
obligation on state judges to enforce federal prescriptions, insofar as those prescriptions related to matters 
appropriate for the judicial power," IFN3-56I The Court explained; 

It is understandable w'hy courts should be viewed distinctively in this regard; unlike legislatures and executives, 
they applied the law of other sovereigns all the time.... The Consiiiuiion itself, in the Full Faith and Credit Clause, 
Art. IV, § 1 , generally required such enforcement with respect to obligations arising in other States. rFN.337] 

The Court then said that its acceptance of statutes imposing obligations on stale courts did not imply that Congress 
could impose obligations on state exeaitives. iTN358j Moreover, the Court obseiv'ed that the "utter lack of statutes" 
imposing obligations on stale executives suggested dial Congress assumed it did not have the authority lo compel 
state executive officers to carry out federal law’^s. rFN3591 To complete the historical record, the Court 
acknow'ledged that "a number of federal statutes enacted within the past few decades | require | the participation of 
state and local officials," but that the persuasive force of these recent statutes *318 w'as far outW'Cighed by the almost 
200 years of congressional avoidance of the practice. !'FN36 0 1 

Next, the Court turned to the structure of the Constitution. Pointing to its detailed discussion of the Constitutional 
Convention in New' York, iFN36i I the Court reinforced its earlier conclusion that, "|t|he Framers explicitly chose a 
Constitution that confers upon Congress the power to regulate individuals, not .Slates." [1 'N.3621 I he Printz Court 
further concluded that, with respect to llie- Brady Act, the "power of the Federal Govermnenl would be augmented 
immeasurably if it w'ere able to impress into its ser\dce-aiid at no cost to itself-the police officers of the 50 States." 

inmm 
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'I'he Court also evaluated whether the Brady Act violated the separation of pow'ers doctrine. rrN 3 64-| The Court 
noled Llial, under Article II, Section 3, ilie responsibility for adminisiering federal laws rests with the Executive 
Branch of the federal government. ri‘N365! The Court declared that the Brady Act effectively transferred this 
function to thousands of state CLEOs by requiring them to administer the federally mandated backgrotmd checks 
"without meaningful Presidential control." rFN3661 The Court viewed Congress's transfer of the federal executive 
pow'cr to slate ofUcials as a conslilulionally impermissible reduction of the Executive Branch's power by another co- 
equal branch of the federal government. rFN3671 The Court indicated tliat allowing such a transfer w'ould shatter the 
unity of the federal executive envisioned by the Framers, because "Congress could act as effectively without the 
President as with him, by simply requiring slate officers to execute its laws." |FN.K~»8i 

Finally, the Court lurticd to its prior decisions on the ability of the Federal Government to commandeer stale 
governments to administer federal laws. In Ilodel v. Virginia Surface Mining & Reclamation Association, Inc. 
[FN3691 and FHRC v. Mississippi, 1KN3701 the *319 Court held, it sustained statutes against constitutional 
challenge only after establishing that they did not require die states to enforce federal law. Accordingly, the Court 
held, its decision in New York 11^3711 striking down a provision of the Waste Policy Act that "unambiguously 
required the States to enact or administer a federal regulatory program ... should have come as no surprise." 
[I' N.372] After rejecting the Government’s attempts to distinguish the New York decision, the Court wrote: 

We held in New York that Congress caiuioi compel the Slates to enact or enforce a federal regulatory program. 
Today w'e hold that Congress camiof circumvent that prohibition by conscripting the State's officers directly. The 
Federal Government may neither issue directives requiring the States to address particular problems, nor command 
the Slates' oflicers, or those of their political subdivisions, to adniinisier or enforce a federal regulatory program. It 
matters not whether policymaking is involved, and no case-by-case weighing of the burdens or benefits is necessary; 
such commands arc iundamcriially incompatible wiili our consiiluiional system of dual sovereignty, IF N373 I 

The Print/ decision docs not provide a consiiluiional basis to nullify federal liability reform legislation, The 
decision makes clear that Congress cannot compel state legislatures or executives to participate in a federal 
regulatory or administrative sciicmc, ['F'N3741 bul it suggests no constitutional prohibition against legislation liuu 
asks state courts to enforce a federal liability law. [FN37.o] To the contrary, state courts have always been and 
continue to be obligated to honor such legislation. That role is entirely consistent with the Tenth Amendment and the 
constitutional mandate found in the Supremacy Clause. 


*320 3. Driver’s Privacy Protection Act Cases 

Recent federal appellate and district court decisions striking down a federal law regulating the disclosure of 
information contained in motor vehicle registration records have been heavily influenced by the Print/ and New 
York decisions. 

In Condon v. Reno, i KNT3761 ilic Fourth Circuit permanently enjoined federal cnforccmcni of ilic Driver's Privacy 
Protection Act of 1994 ("DPPA" ), [FN.3771 The DPPA restricted the states' dissemination and use of personal 
information cotiiaiiicd in stale motor vehicle records and imposed criminal and civil liability on slate ofiicials w'lio 
failed to comply with the federal restrictions. iFN378i The court concluded that the DPPA exclusively regulated the 
disclosure of information contained in state motor vehicle records, and therefore could not be categorized as a law- of 
general applicability permissible under Garcia. iFN379i Instead, the DPPA violated the Supreme Court's holding in 
New York that the federal govenmieni cannot compel state executives to administer a federal regulatory program. 
IFNBHOj 


Similarly, in Oklahoma v. Dtiilcd Stales, rF'N3811 the court enjoined federal cnforccmcni of the DPPA on Tcnlh 
Amendment grounds. Contrary to the provisions of the federal DPPA, Oklahoma law made motor veliicle records a 
matter of public record. rFN'382'j Relying primarily on New' York and Print/, the court held that the DPPA 
impermissibly sought to "treat the Oklahoma Department of Public Safety as a subdivision of the United States" by 
requiring the Department to "create and maintain sv'stems" to enforce the DPPA's provisions. r[''N383] 

*321 Like the New- York and Printz cases, die reach of the DPPA cases is limited to situations w'here state 
executives (as opposed to state courts) are forced to implement federal policy or w'here Congress escapes political 
accomitability by forcing state legislators to enact a regulatory scheme. They have no bearing, directly or indirectly. 
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on congressional enactment of a tort law that w-ould be applicable in both federal and state court proceedings. 


CONCLUSION 

For almost a centur\', Congress has emaed legislation setting national tort policy mles, and these law's have been 
declared conslilulional lime and lime again as legitimate exercises of Congress's Commerce Clause aulhorily. Fulurc 
challenges to federal tort legislation are boimd to fail as well, unless courts unwisely choose to abandon that 
substantial body of w-ell-reasoned precedent. The United States Snpreme Conrt’s decisions in New- York, Lopez, and 
Print/ do not change this conclusion. 

The Lope/ opinion discussed the Commerce Clause, but it is not truly a Commerce Clause case. As the Couri 
explained, the Gun-Free School Zones Act at issue was a criminal statute tliat regulated handgun possession. "[B]y 
its terms," the statute "ha[d] nothing to do with 'commerce' or any sort of economic enterprise, how-cver, broadly one 
might define those terms." [FN3^4] The Lopez decision is distinguishable both legally and factually from those 
cases upholding regulation of activities that arise out of or are connected wdth commercial transactions, which 
viewed in the aggregate, substantially effect interstate commerce— cases that directly support Congress's Commerce 
Clause authority over liability law\ 

The New’ York and Printz decisions provide limits on die federal goverament's power over the states, but they do 
not preclude the enactment of civil justice reform at the federal level. In fact, the opinions make clear that state court 
enlbrcemenl of federal liability reform legislation would not encroach upon any powers specifically reserved for the 
states. I'hey expressly distinguish state court enforcement of federal laws from federal laws commanding state 
legislatures lo legislate or requiring siaic *322 executive officials lo administer a federal regulator}' scheme. Wliilc 
the former is clearly constitutional and, indeed, mandated by the Supremacy Clause, tlie latter are not. 
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[FNll . See Erwin Cheinerinsky, The Values of Federalism. 47 FLA. L. REV. 499 (T99.5). 


[bN21 , See h.R . Rep. No. 105-702. at 25-28 (1998) (minority views in House Judiciaiy' Committee Report on Class 
Action .Turisdiction Act of 1998); s. Rep, No. 105-32. at 64, 78-80 (1997) (minority views in Senate Commerce 
Committee Report on Product I .iabilitv' Reform Act of 1 997); s. Ren. No. 104-69, at 64- 6 6 (1995) (minority views 
in Senate Commerce Committee Report on Product Liability Fairness Act); h.R- Rep. No, 104-63. at 27 
(minority views in House Commerce Committee Report on Common Sense Product Liability Reform Act); h.R. 
Rep. No. 104-64. at 35-36, 40-41 (1995) (minority views in House Judiciary Committee Report on Common Sense 
Legal Standards Reform Act of 1995). 
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See 21 C.I'.R. § 101 (1995) (requiring uniform labeling of all packaged food products with ingredients and 
specific nulritional inlormation), 


[FN41 . See Used Motor Veliicle Trade Regulation Rule, 16 C.F.R. § 455 (1995) (prohibiting misrepresentation of 
ihc mechanical condilion of a used vehicle and requiring used car salesmen to disclose warraniy informaiion lo 
consumers prior to sale ); Odometer Disclosure Requirement, 49 C.F.R § 580 (1995) (requiring transferor of motor 
vehicle to provide a written disclosure of odometer mileage and its accuracy to protect purchasers who rely on 
odometer readings in selecting used cars). 


[FN.51 . See Funeral Industries Practice Rule, 16 C.F.R § 4.5.3 (199.5). 


See C. Hoyden Gray, Regulation and Federalism, i YAl.F J. ON RFG. 93. 96-98 (1983) (explaining the 
Reagan administration's reasons for supporting national product liability legislation); Joe Davidson, Bill to Limit 
Product liability Law-suits by Consumers Fails in Senate, Hut Barely, WALL ST. J,. Sept. 1 1, 1992, at Cl 3 (stating 
dial "Presideni Bush strongly supported |federal product liability reform legislation! and made il a hoi campaign 
topic with a comment at the Republican convention"). 


rFN71 . See supra note 2 and accompanying text. Conservatives also enjoy pointing out an apparent inconsistency in 
liberal philosophy. The same members who have expressed a resounding "no" to federal civil justice and liability 
reform legislation strongly suppon the Consumer Produas Safety Commission, in part because products flow in 
inlcrsLalc commerce. Sec Victor F,. Schwartz. & Mark A. Behrens, Federal Product TiabiMlv Reform in 199 7: Hisio i'v' 
And Public Pvdiew Support Its Enacuncat Now. 64 TEM2L L-. RTV. .59.5. 60.5-06 i 1997 1 . 


rF N8 1, Sec M.R, R e p. No, 1 04- 63, at 27 (1995) (minority views in House Commerce Committee Report on Common 
Sense Product Liability Reforni Act). 


[FNQI , Robert M. Ackerman, Tort Law and Federalism: Whatever Thippened to Devolulitu'i?. 14 YALE J. RE.G. 
429, 329 (1996) (describing the public policy and constitutional bases for federal involvement in tort law). Sec also 
Thomas A. Eaton & Susetie M. Talarico, Testing Two Assummioris About Fedcralisni and Tort Rcfomt. 14 YALE 
J. Rl'-G. 371 (1996) (characterizing Republican support for federal tort reform as an exception to the desire to shift 
policymaking auihority from ilie federal government lo the stales); Robert L, Rabin, Federalism And The Ton. 
System . -5 0 RU 'i GLRS L. R1:V. 1 1 19Q7) (characterizing 1996 federal product liability reform legislation as part of a 
rcccni scries of efforts to acliicvc liability reform at the federal level); Nim M, Razook, Jr,, Legal And Extralegal 
Barriers To Federal Product Liability Reform, ,32 A^l, DUS. L.J. .541 (1995) (suggesting federal liabilty refomi is 
inconsisicni w-iih stales' rights). 


IFNIOI , Sec Victor E, Schwartz, Mark A. Behrens, & Mark D. Taylor, Stamping Out Tort Reform: Stale Courts 
Lack Proper Respect for Legislative .ludgments, LEGAL TIMES, Feb. 10, 1997, at S34 (discussing judicial 
tiullificaiioti of slate ton sialuics); Victor F,. Schwartz, Mark A. Behrens, & Mark D, Taylor, Who Should Make 
America's Tort Law': Courts or Legislators? (Wa,sh. L«gal Found. Feb. 1997) (asserting tliat legislatures and courts 
share a role iti deciding ton law rules). 


! FN 1 ] i , See Sclmvartz & Belirens, supra note 7. 


[LNl?], See Victor E. Schwartz & Mark A. Behrens, The Road To Fede ral Prodi ic: Liabi'hv R-r’ li i. MI' L, 

R\\V. 1363 (1996): Shennan Joyce, Product l.iability l-aw In The Federal Arena. W 5. A U ’ b ’ ^ ' R i \ !■ ' 1 

(1996). 
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rpN13 1. See U.S. DPPl. 01' COMMliRCP, BlJRliAlJ OP THP C13NSUS COMMODITY TRANSPORIATION 
SURVEY 1-7, Lbl. 1 (1977) (indicaLing Ihal, on average, over 70% of goods manul'acLurcd in Ihc Uniicd Slates arc 
shipped out of state and sold). 


I FN I 4 1 . The NGA's most recent resolution stated in part; 

The National Governors' Association rccogni/es that the currenl patchwork of U.S. product liability laws is too 
costly, time-consuming, unpredictable, and counterproductive, resailting in a severely adverse effect on American 
consumers, w'orkers, compclilivcness, innovation and commerce.... Clearly, a national product liability code w'ould 
greatly enliance the effectiveness of interstate commerce. The Governors urge Congress to adopt a federal unifonn 
product liability code. 

(quoting NGA policy statement). 


I'l'Nl 51 . See id. at 15. 


IliMUil' See Jeffrey White, Does Products Bill Collide with Tenth Amendment?. TPIAI., Nov, 1997, at 30; Cynthia 
C. Lebow, Federalism And Fed eral Product Liability Rel'onn: A Wanihia Not Heeded. 64 TENN, L, REV. 665 
(1997) : Jerry J. Pliillips, Hoist bv One's Own Petard: When .i Conservative Commerce Clause Interpretation . Meets 
Co nservattve Ton Refonti, 64 T.ENN. L. RE\’. 647 (I997i : Andrew F. Popper, A Federal Tort Law Is Still a Bad 
Idea: A Comment on Senate Bill 687, 16 J. PRODS. & TOXICS LIAB. 10.5 (1994); Beth Rogers, Note, Legal 
Rcform-Al the Expense of Federalism? House Bill 956, Common Sense Civil Juslicc Reform Act and Senate Bill 
565, Product Liability Reform Act. 21 T.T. DAYTON L. REV. 51.3 (1996) . 


I KNI 7] , 505 U.S. 144 (1992) (discussing the I .ovv-1 ,cvcl Radioactive Waste Policy Amendments Act). 


[PNI 8] , 514 U.S. 549 f'1995’] (discussing the Gun Free /ones Act). 


IFN19I . 521 U.S, 898 (1997) (discussing the Brady Handgun Violence Prevention Act). 


rHN201 . See l.i.S. Const, art, L $ 8. cl, .3 . 


IFN2i I , Uiiilcd Slates v. I-ODe/.. 514 U.S. 549. 553 (1995) (quoting Gibbous v. Oaden, 22 U.S. t9 W-cal.l !. 196 
(1824; ) (rcafrirming that, although the Commerce Clause represents a broad grant of federal authority, that authority 
is not plenarv', but subject to outer limits). 


1FN22I , T.opc/, 5141.1.8. at 55K. 


[FN.2:U . See id. at 558-59. See also United States v. Darbv. 312 U.S. 100. 1 1 S ■: 194! ) ("The power of Congress over 
interstate commerce ... extends to those activities intrastate which so affect interstate commerce ... as to make 
regulation of them appropriate means to the attainment of a legitimate end, the exercise of the granted power of 
Congress to regulate interstate commerce."). 


[[‘N241 . 317 U.S. Ill U942; . 
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rFN2.61 . Id. See also Hi'jdei v, Virginia Surface Mining & Redainatioii Ass'n. Inc.. 4.'^2 U.S. 277 (1981') ("Even 
aclivily dial is purely inlraslaic in character may be regulated by Congress, where the activity, combined with like 
conduct by others similarly situated, affects commerce among the States 


rFK27] . Maritime law, though beyond the scope of this Article, is another field in wlaich Congress has been active in 
setting ton policy rules. See generally GRANT GII.MORK & CHARl.hS k. BI.ACK, JR., IHK LAW OK 
ADMIRALTY ch. \T (2d ed. 197.5). 


ri'N281 . I'ederal l';mplo 3 ^ers’ l.iabilitv Act, ch. 149, 35 Stat. 65 (1908) (codified as amended at ^-5 U.S.C. 51-60 

02241 ). 


IFN29I , See infra notes 78-82 and accompanying text. 


liiNOil. 33 IJ . .S.C. $ 9 01- 944(199 41. 


i FN3 1 1 , Sec generally Kane v. Unilcd States. 43 F..3d 1446, 1449 (Fed. Clr. 1994) (describing workers' 
compensation acts). 


rK N32] , See B hidworth Shinvard. Inc, v. Lira. 7(i0 j-,2d 1046, 1051 (5th Cir. 1983) (holding that, although the 
LIIWCA was enacted to help injured employees, the Act was nor intended to provide compensation to injured 
employees for expenses that are the direct result of the employee’s own post-injury misconduct). 


LLi!233J, Smithcr & Co,. Inc, v, Coles, 242 i-'.2d 220. 222 (i).C. Cir, iv5^) (citing Bradford Idcctric Co, v, Clapper. 
286 U.S. 145. 159 i'i932> ) (describing the compromises made by both employees and employers tlirough the 
enactment of statutes like the LHWCA). 


IFN34I , Sec infra notes 93-103 and accompanying text. 


I FN3 5 1 . Numerous other congressional tort policy enactments that have been declared conslilutional arc described 
later in this Article. See discussion infra Part II. 


IFN.36I . Pub. T.- No. 103-298. 1 08 Slat. 1 552 (codified at 49 U.S.C. § 40101 ). See generally David MolTili, Note, 
The Iniplicatiojis of Fort Refonn For General Aviation: The General Aviutii)!! Revitalization Act of 1994, i 
SYRACUS1-: J, l.L.GiS. & i*OL'Y 215 (,1 995). 


I FN'3 7 1 . GARA did not provide any new basis for federal court jurisdiction: cases that would have been decided by a 
state court before GARA became effective on August 17, 1994, remain in state court today, subject to the 
application of the federal "ceiling" on tori liabilily. GARA also did not preempt shorter stale statutes of repose that 
may apply to bar a tort claim. 
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[[■^38] . See s. Rep. No. 105-32. at 41 -42 (1997) (Senate Commerce Committee Report on Product I.. lability Reform 
Act of 1997). See generally Geoffrey A. Campbell, Study: Business Booms Aller Ton Reform Enacted, A.B.A. T, 
at 28 (Jan. 1996) ("The light aircraft industry is t akin g off as reduced liability encourages technological 
innovation." ). 


[FN39] . See s. Ren. No, 10.^-32 . at 41 . 


rFN401 . See id. 


[[ -'Nhi] , See id. 


iF N4 2 l. See id. 


IFN43I . See id. at 42, 


rTN4 41. See id. 


IFN45 I, Sec id. 


rFN461 . See id. 

rFN471 . 26 U.S.C. g 104 CSupp, 11 1996') . 


IL'JS48J. 42 U.S.C, ^ ^ 201. 23.3 t Sudd, ii 1996) . 


IFN49I , 49 U.S.C. ^ 1136(SuDB. II 1996) . 


IFN50I- 42 U.S.C. § 1791 (Supp. II 1996). 


[FN5 [ 1 . i5T.i.S.C. $ ^7( Si]pn. II 19963 (enacted over the veto of President Clinton). 


iFN52j , A product liability reform bill cleared both the House and Scnalc in the 1 04ih Congress, but was vetoed by 
President Clinton. That legislation, among other reforms, capped punitive damage awards at the greater of two times 
the plaintiffs compensatory damages award or 8250,000; abolished joint liability for noneconomic damages; limited 
the liability of product sellers to their own negligence or failure to comply with an express warranty; established a 
complete defense to liability if the principal cause of an accident was the claimant's abuse of alcohol or illicit dnigs; 
reduced a defendant's liability to the extent the plaintiffs harm was due to the misuse or alteration of a product; and 
set a 1 5-year statute of repose on litigation involving workplace durable goods (e.g., machine tools ). See h.R. {'lonf. 
Rep, No. 104-481 (1996) . President Clinlou vetoed die bill on May 2, 1996. See John F. Harris, CTinlon Vetoes 
Product Liability Measure, wash. Post, May 3, 1996, at A14. 
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[l’'N53] . 42 [J S.( 7. S- 14503 (Law. Co-op. 1998). 

1FN54 I. 49U.S,C,S- j? 28103 (Law. Co-op. 1998). 
rFN.5.51 . 21 TJ.S.C.S. ^ i60.3 (Law^ Co-op. 1998). 

[FN.SFl . Pub. L. No. i 0.3-271 . 1 12 Stat. 2.386, 2.389 (1998) (to be codified at 15 (FS.C, i3 78;! ). 

[LN5 ?1. 15 li.S.C.S. $ 77 -78 (Law. Co-op. 1998). 


IFN58I . See supra Text accompanying note 51. 


iLN59i, See s . Ren . No. 105-182. at 3 (1998): h.R. Rep. No. 105-640. at 8 i 199 8): li.R. Rep, No. 105-803, at 13 
(1998). 


IFN60 I, 514 U.S. 549 (199 5), See, c.g., Phillips, supra note 16. 


|•FN611 . Pub. L. No. 101-647. $ 1702rbL 104 Stat. 4789, 4844 (1990) (current version at 18 U.S.C. g 922(q)(2KAi 

Limiy 


IEN62J,, Lop ez . 5 14 U . S . at 551. See also Erz on k ala v . Viramia P olytechni c I rus t . and State Univ.. 1999 WL 111891. 
at *10 (4t.h Cir.. Mar. 5. 1999 ' (holding that the Violence Against Women Act, which created a civil cause of action 
against private panics who commit acts of gcndcr-inoiivaicd violence, exceeded Congress’s Commerce Clause 
autliority because tlie activity Congress sought to regiilate-violent crime motivated by gender animiis-was "not 
itself even arguably commercial or economic,'’ and it "lack[cd] a meaningful connection with any particular, 
identifiable economic enterprise or transaction"). See generally Herbert Ilovenlcamp, .Tudicial R.estraint And 
C onstitutional Leder n lism: ! ho Supremo Courts i And Seminole i ribe Decisions, 96 COl .UM. L. K.L.V2 2213 
( 1996i ; Symposium, The New Federalism After Uijiicd States v- Lonev.. 46 C.ASB W. RF.S, I..-. REV. 633 (1996): 
Symposium, Reflections on L iiited St ates v. Lonez. 94 MICH. L. KliV. 5.L1 ( 1995 b 


IFN63I , T ope/- .5 14 U.S, ril 561 

IFN64I , Id. ai 567. 


[FN651 . See supra notes 22-26 and accompanying text. See also Patrick Iloopes, Tort Refomi In the Wake of United 
Slol c g *v- L o pe/. 24 l INGS CiONS'l’. i,.0. 785 (1997) (discussing how the 1 . 0 ]X/ decision represented a rclrcal 
from the Supreme Court’s traditionally expansive interpretation of Congress’s authority under the Commerce 
Clause). 


iFN661 . See Lopez. 514 TJ.S, ai .563 (indicating dial Congress has the power to enact legislalioii regulating firearms 
possession explicitly connected with or having an effect on interstate commerce). See also Scott M. Richmond, 
Note, Printz v. United States: If Congress Cannot I’orce State l.egislatures to Implement Federal Policy, Why 
Should It Be Able to Force State Executives?, 7 WIDENE-R J. PLIB. L, 325. 371 (1998) ("Congress has the power, 
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under the Commerce Clause, to regulate handgun sales involved in interstate commerce.” ). 
IFN67i .46U.S.C.A, ^ ^ 181-196(1994). 

[FN681 .46 U.S.C.A. § 182. 

IFN691 .46U.S.C.A. $ 183. 

rKN70 1. 109 U.S. 578 M883: . 

IFN71I . See id. at 579-80. 

IFN72I , Id. at 589, 

ri/N731 . 88 LI.S , ( 21 Wall .) .55 8 ('1874) (addressing Congress’s power to make changes to maritime lawi. 
IFN74 I. Pro vidence. ]()9U,S.al 589 (quoting The T.ouawana, 8H U.S. al 5??). 
rFN7.51 . Id. at .590 (quoting The L(jttawana. 88 U.S. at 577). 

[FN761 . Id. 

[h N??] . See id. at 587, 

IFN78I , 223 U.S. 1 (1912) . 


i'FN791 . 45I.T.S.C. ^5 S 51 - 60 11994) . 


[FNBOl . See supra note 28 and accompanying text. In Howard v. Illinois Central Railroad Co. (the Employers' 
Liability Cases), 207 U,S, 46.?. 496-97 i 19081 . the Couit struck down a 1906 version ol' FEE A, finding lhal Ihc 1906 
Act exceeded Congress's Commerce Clause authority because it "embrdce[d] ... matters and things domestic [or 
inlraslalcl in ihcir cbaraclcr," 


rFN8ij . See 45 I.I.S.C. $ 56 . The .lones Act, 46 U.S.C.A. § 688 (1994), a FELA-like statute that permits seamen 
injured in the course of cmplovmicnt to maintain an action for damages at law, also has been interpreted to provide 
federal and state courts with concurrent Jurisdiction to decide Jones Act cases. See Euael v. Davenport, 271 U.S, 33 
(1 926) . 


[i'N821 , .Mondou, 223 C.S. at 5 0 (emphasis added) (quoting Munr. v. lliinois. 94 U.S. 1 1 134 ( 1 876) ). 
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IFN83I . Id. ai 

[FN841 . The Court assumed the clause to be the equivalent of the Equal Protection Clause of the Fourteenth 
Amendment. Sec id, ai 5.T 

IFNK5I . Id. 

[FN86] . See M o ndou. 223 U.S. at .53. 

[i ‘NS7] . Id. 

iFN88l . Id. 

IFN89I . See id. at 54-55. 

I'FNQOI . Id. at 55. 

rKN9i1 . Id. at 56-57, 

[m92l Id. at 58-59, 

[FN9.31 . 285 TLS- 22i l932T 

['l'N941 , 3.3 U.S.C, 'S ^ 901-950 (’1994) ('originally entitled "l.ongshoremen's and Harbor Worker’s Act"), 
iFN95l . Sec supra notes 30-33 and accompanying text. 

1FN96I . Sec Crowell. 285 U.S. a! 39. 

[FN9? 1. See id. at 41. 

[F N981 . See id. 

IFN99I . See id. 

IFNIOO]. See id. at 42. 
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[I'NlOI'j . See id. at 42-45 (detailing the significant amount of discretion grattted to a single deputy commissioner 
under llie Act), 


[FN]021 . Id. at 47. 


[FN103] . See id. at 54 (holding that the LHWCA’s reserv'ation of the judiciary's power to deal with matters of law 
appropriately preserved the exercise of the judicial funclion). 


IFNI 041 . 28 TI.S.r- $ 2679(b)4et ' [994) . 

[1'N1051 . See Carr v. United States. 422 i-'.2d 1 007. ! 009 (4th Cir, 1 970 i . 

iENl 061. I d. at 101.2, 


I FN107i . See 28 U.S.C. 2679(b). !dm994) . 


[FNinSl 225 F. Supp. 881 (W.D. Mo. 196.3k 


[ FNIOPI . Sec jikatJEl 


[ FN l 10 ]. See .i.d,..a:f...882. Plaintiffs also argued that the Act viohiied the Seventh Amendment and the jury trial 
provision of the Missouri Cemstitution. See id. The court quickly disposed of plaintiffs Seventh Amendment 
challenge, holding ihai "the guarantees of the Seventh Amendment do not apply" to siaiulory causes of aclion 
agtdnst the federtil government. See id. See also Gustafsoit v. Peck. 216 F. Supp. 370. 371 ;N.D. Iowa 1963) 
(holding that the Seventh Amendment docs not guarantee a right to a trial by jury in a state conrt); Adams v. Jaciccl. 
220 F. Supp- 764. 765 lE.P.N.Y. iWX) (Seventh Amendment does not guarantee a right to a trial by jury in a claim 
for restitution against a collector of internal re\-eiiue). 'I’he court dismissed the plaintiffs argument that the Drivers 
Act violated the Missouri Consiiiuiion's juiy trial guarantee, noting dial (he argument was vviihoul merit in light of 
the Supremacy Clause of the United States Constitution. See Nisteudirk. 225 V. Sunn, at 882. 


IFNI I i I . See Nistendirk. 225 F. Snpp. at 882, 

IFNI 121 . 280 U.S. 117 (19291 

IFNI 131. Nistendirk. 225 F. Snpp. at 882 (quoting Silver. 280 U.S. at 122). 


[I NI 141 . See id. 


IFNI! 51 . SU.S.C.^^ 8101 - 8193 U994) . 

IFNllGI - See Noaa v. Umted Slates. 41 1 F.2d 943. 944 (9th Cir. 1969) . 
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[I'Nll?] . Carr. 422 r.2dat 1010, 

IFNI I8L See \"arilrcasc v. ITniicd Stales, 400 F.2d 853 {6ib Cir. i968): 4il F.2d ai 943: Vaii Hoiicn v. 

Ralls. 41 1 F.2d 940 (9tli Cir. ) : E^eeehw<?(>d v. [Jmted States. 264 F. Supp. 926 (I). Mem.- 19671 

[ FNJi9] . 422 F.2d JOO^ (AxhCn. 1970i . 


[FN120] . Sec id. at IQIO. 

IFN121 I. See id. at 1011. 


IFN122I . See id, at 10 [ Q (noting the Court’s rejection of tiie argument's premise in Silver), 


rFN123 1. Carr. 42 2 l',2datl0 11 


IFNI 241 . See id. 


[•FN1231 . Id. at 1012. 

rFN1261 . Id. 


ri'N1271 . 5 39 l\2d955 (3(1 Cir. 19761 . 


iFN12ij| . Ill Feres v. United Stales, 340 U,S, 135 i 1950). the Supreme Court held iliat "the Goveriimenl is not liable 
under the Federal Tort Claims Act for injuries to servicemen where the injuries arise out of or are in the course of 
acLiviiy iiicidciil to service." Id. ai 146. 


IFNI 29 1 - Sec Tlioniason. 539 F.2d ai 956. 

[ FNi301 . Id. at 957. 

rFN131 1. See id, ai 958. 

IFN132I . See id, at 959-6i0. 


[FNJ 33j. See supra notes 123-126 and accompanying text. 
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[I 'Nl 34j . See Thomason. 539 i , 2d al 959-60. 

IFNI 351 - 428 U.S. 1 il976\ 

[FN136] . 30 IT S.C. 3 ■$ 901 - 062 (1994'! . See generally Allen R. Pninty & Mark E. Solomons, The Federal Black 
Lung Benefits Program: Its r:\oliiiior: and Current issues. 9 1 W. VA. L. REVO 665 ( i 989 1 . 

[~F'N13".n - See 3 0 U.S.C. $ 90! 11994) . 

UsoDh.428ILS,,Ml^ 

[l<'M391 . Id. at 15. 

[[<N140 ] . See id at 1 6. 

iFN141 i. Id. al. 19. 

|•FN1421 ■ See id. at 20. 

Ji'Iil43]- id- at 2 9. 
rF' N14 41. Sec id, al 3 1 , 

IFN145I . Id.at:n.-32. 

r.FNl461 . Id.at32. 


FNl 47 1 . Td- ai 34 (quoting s. Ren. No. 92-743. al 1 i 1 1 972). rcnrinicd in 1972 U.S.C.C.A.N. 2305, 2315). 


|FNi48i . 42 U.S.C. 22K)i 1994) . 


[FNi4Ql . See Duke Power Co. v. Carolina Eovtl. Study Groiy. Inc.. 4.38 U.S. 59. 6.5 ri..5 fl978) . "The defenses of 
tiegligenee, coniribuiory iiegligctice, cliarilabic or govcrnmcnlal immiinily and assumption of ihe risk arc all waived 
in the event of an extraordinary nuclear occurrence." Id. 


ri'Nl 501 . See id, at 64. 


'[■N1 511. 


Id. 
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iFN152| , 438 U.S, 59 fi9?8: . 

rFNi531 . See id at 67. 

[TNI. 541 . See id at 81. 

See id ai 84. 

.[FNI56j. Id^,at 83. 

fi'NI 571 . See id. at 84, Cf. iiidemnitv Ins, C o. of N. Am. v. Pan Am. Airways. >h I'. Sudd. 338. 340 (S D.N.Y. 
]. 944 ) (upholding against a due process attack the Warsaw Convention, a treaty wliicli limited the liability of airlines 
for injuries or deaths to tiircraff passengers). 

rhNld81 . Duke Power. 43S U.S. at 86. 

IFNI 391 . See id, at 88, 

rFNl601 . Id. at 88 n,.32 (quoting Mondou. 223 U.S, at .50 (quoting Munn. 94 U.S. ar 134V ). 

[•FN1611 . Id. (quoting Silver. 280 U.S, at 1221 

ri^'N1621 . Id. at 93. 

IFN163L Id. at 93-94, 

IFNI 641 . Act of Aug. 12, 1976, 90 Stat. 1 1 1.3 (repealed 1978). See generally Colleen Counade, et al., 51 A Am. Jur. 
2dNcnligcnce 540 (19891 , 

iFN165| . Sec Davis v. Wveti] Laboraiorics. Inc- 399 F.2d 121 i9th Cir, 1968) (holding a polio vaccine manulacturer 
strictly liable for failure to w'am individuals receiving the vaccine); Reves v. Wveth Laboracories. Inc.. 498 r-2d 
1264 (5lli (.Mr.) (same). 

[F N1661 . See Snarks v. Wveth Laboratoiies. Tiic.. 431 F. Supp. 41 1. 415 I W.D, Okla. 19771 (detailing the Swine 
Flu Act's legislative historv^ to explain why it was enacted in haste). 

iFN16?l . See Act of Aug. 12, 1976, 90 Slat. 1113, 1 1 14 (repealed 1978). 

I FNi68l . 43 i F. Surp, 4i 1 i W.D. Okla- !9?7) . 
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rPN1691 . See id. at 416. 

lFNi7QL Td. 


FN!7! I . 


Td. 


fF N1721 . Id. 


[I 'Nl 731 . See id. at 41 7. 


IFNI 74 1 . Id. al418, 


iFN]7 5l. See id. See also DiPapna v. United Siaies. 687 F.2d 14 I3d Cir. 19821 (holding dial Swine Flu Acl did not 
violate the Due Process Clause of the Fifth Amendiiient). Ihe court also rejected a Seventh Amendment challenge 
raised by plaintilT, staling dial ihc right lo jury trial guarantee is inapplicable where a sovereign waives its immiuiity 
and noting that the Seventh Amendment had never been held to apply against the States under the Fourteenth 
Amendment. See Stiarks. 431 F. Supp, at 418-19. See also Ducharmc v. Mcrrill-Na i 'i Laboratories. f)?4 F.2d 1307 
(’■3th Cir. 1978) (holding that Swine Flu Act did not violate Seventh Amendment'). 


rFN1761 . Sec Sparks. 431 F. S u po. at418. 


D±liJ-Il- Id. 


IFN178I . See id. at 420. 


i'F.N 1 791 . 4.33 17 Sunn, 231. 236 iM.i). I'cnn. 197?’) . 

IFNI 801 . Id. al 237, 

1FN181 1 . See id. ai 238. 

IFNI 821 . See id. 

(['^N1831 . Id. 

IFNI 841 . Id. 


IFNI 8.31 . 7 N')F.2d 8 (1st Cir. 19861 . 
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[l''N186] . 42 IJ.S-C. $ 2212 ( 1988'- (repealed 1 990). 

IFNi87L See id,: (Tainmond. 786P.2dat9. 

IFN1H81 - See Hamm o n d- 786 F. 2(1 at 12-13. 

[FN iR91. See id. at 13. 

[h' N1901 . See id. at 13-14. 

iFN19 .1l. See id, 

IFNI 921 . See id. The court also held that the Aiomic Weapons Tesiiiig Liability Act did not violate equal protection 
for the same reasons. See id, at 1.5. 


IFNI 931 . For further discussion of Tenth Atncndmcni challenges to federal tort reform legislation, see infra notes 
253-.382 and accompanying text. 


IFNIMI- 4.26 l.l.S, 833 (1976) . overruled bv Garcia v. San Amonio Metro, transit Auth.. 469 U.S. 528 ('1985 '), Sec 
infra notes 267-287 and accompanying text. 


|•FN1951 ■ Ilaipmond. 786 F.2d at 15. 


[[ '^1 961. See id, at 15 (citing Oarcia v, San .Antonio Metro, i'ransit Auth.. 469 U.S. 528 (1985) ), The court also 
rejected a claim that the Act violated the prohibition against ex post facto laws, noting iliat the proliibition applies 
only to criminal or penal stamtes. T he court also held that the Act wa,s not punitive, so it did not constitute a bill of 
attainder. Finally, the court refused to apply the Contracts Clause to the federal government. Sec id. at 16, 


IFN197I . 820 F.2d 982i9ihCir. 198?\ 


|FNj981 . See id, at 988. 


n-N19 91. See i d, ai 989 -9 2. 

IFN200I . Id. At 988. 

[FN201]. Id. 
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[[''N202'j . See id. 

IFN203I . Id. al 990 fguoling I^anmioiid, 786 F.2-d at 8). 

rFN2041 . See id. at 991. 


rFN205 1. Id. at 992 (citations omitted). 


[FN2()6] . See id. 1 he court also held that the Act did not violate the Seventh Amendment, because "[tjhere is no 
right to jury trial against the sovereign." Id. 


i•|’•^2071 ■ 42 iJ . S.C. $ $ 300aa-I to 300aa-34 11994) . 


[l''N20i^] . See generally Victor h.. Schwartz & l.iberty Mahshigian, National Cluidhood \'a coi n e iniuiv Aa of 1986: 
An Ad Hoc Rcuiedv or a Window for the Future. 4-8 QTTIO ST. L.J. 387 (198 7) : Daniel A. Caiilor, Nole, Slrikina A. 
liahince Bet ween Pro duct A v;alahl iirv and Product Safeiv; Lessons irom the Vaccine Act. 4 4 AM , l.i, L, K iiV. 18 .5.3 

iimv 


[FN2091 . 42U.S.C. $ 300:ia-l ICcVlKDitil 


rKN2101 . 93 F..3d7Sl i'l-cd, Cir, 1996) . 


See id. at 7i=^7. 


iFN212l . Id. 

rFN2131 . Id. at 788. 


IFN214I . Id. 


1FN215I . Id. (quoting Mai hews v. DcCasiro, 429 U.S. 181. 185 ( 1976) ). 

[FN 2i61. 42U.S.C. $ 3 2014, 2210 { 1994) . 

r!‘A'2i 71 . See id. 

|FN2j8| . 940 F.2d 832i3dCif. 1991 ) . 


FN2i9l . See U.S. Const.. Art. .:IL § 2. cl. 2 ("The judicial Power shall extend to all Cases, in Law and Equity, 
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arising under this Constitution, the Laws of the United States, and 'I reaties made, or which shall be made, tinder 
llieir Aulliorily."). 


rFN2201 . See In re TMl Lirlj/.. 940 F.2d at 835. 


rFN22 1] . See id- at 849-51 ('discussing Osborn v. 'Rank of the United States. 22 '[I.S- (9 Vy-heat-) 73S (1824) : 
Vci'litidcn R.V. V. Ceii i rai Rank orNiacriii. 46i II.S. 480 (1983) : and Mesa v. Caiilbrnia. 489 U.S, 12! (1989 )). 


rFN222'l Id. at 849. 


n'N2 231. Id. at 855. 


IF N224I . See id, at 855-56. 


IFN225I . See id, at 856-57. 


|•FN2261 . Id. at 860. 


[LN2271 . See id. at 861. Sec also In re I ML 89 K.3d 1 106 (3dCir, 1996) (holding lhal rcLroaclivc application of the 
1988 Amendments did not violate due pr(x:ess); 0*C()nno.r v Ct,>nirnonweaIth Edison Co.. 13 F.3d 1090 ITth Cir. 
1 994) (upholding constitutionality of the 1988 amendments against an Article 111 challenge). 


I>.bi228J. 28 IJ.S.C. i$ 2679(1994) . 


iFN229l . 484 U,S. 292 0988) , 


rLN2301 . i d. at 300, 


|FN23i I . Sec generally Daniel A, Morris, Federal Rmployces' T.iabilily Since The Federal F.niplovccs T.iabiiilv 
rc-ro.rj.n&TorU:onrocnsa!ioi] Act of 1988 (The Wcsifall AcU. 25 CREK.IHTON L, R£V. 73 ('J99i) . 


rFN2321 . 888 F.2u 802 (1 hhCir. 1989'! . 


[FN233] . I d. al 8('.^5, Sec also Coi mcii v. United States. 73/ F. Sudd. 61 ('S.D. Iowa 1990) (holding that retroactive 
application of the Westfall Act was not imconstitutional). 


ri'N234] . Sowell. 888 L.2d at 805. 


rLN2351 . See id. See also Salmon v, Schwarz, 948 l-'.2d 1131 (1 0th Cir. 1991 ) (holding that the Westfall Act did not 
violate the Seventh Amendment). 
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l'N2361 . l^jb. L- No. 103-298 . 108 Stat. 1552 (codified at 49 U,S.C, § 40101) (1994). 


iFN23?i - See Rixon v. Smith, No. 96-714 (W.D. Pa. Jan. 6, 1997) (holditig that GARA eati be eonslilulionally 
applied retroactively); Pollack v. Agusta, S.P.A., Nos. 94-7769, 94-7770 (C.D. Cal. Dec. 6., 199.5) (GARA did not 
violate due process or deprive plaintiffs of a property' right); Schneider v. Cessna Aircraft Co., No. 542343 (Super. 
Cl. Sacramento Cty., Cal. July 29, 1 996) (GARA docs not v'iolalc due process). 


[FN238] . 198 U.S. 45 ( 1905 ) . In Lochner, the Court invahdated a New York law that limited the number of hours 
bakers could work, Justice Holmes argued in his dissent that courts should respect economic legislation that is 
rationally related to a legitimate policy goal. He mole; 

rhis case is decided upon an economic iheoiy^ which a large part of the country^ does not entertain. If it were a 
question whether I agreed with tliat theory, I should desire to study it ftirther and long before maldng up my mind. 
But I do not conceive that to be my duty, because I strongly believe that my agreement or disagreement has nothing 
to do with die right of ihe majority to embody ilieir opinions in law. 

Id. at 75 (emphasis added), 


rhN23 91. See LAWRhNCli H. TRIBIi, AMERICAN CONSTITUTIONAL LAW § 8-2 to 8-7 (2d. ed. 1988). 


I FN240 I. Sec Denis J. Haupllcy & Mary' Mason, TIk; Naiionai (.’hikihood Vaccine Injury Act, 37 FFD. R. NEWS & 
J. 452 (1990) (stating that the Act effectively controlled liability costs tor vaccine manufacturers, prevented the 
withdrawal of crucial vaccines from the market, and averted epidemics of certain childhood illnesses in the United 
States.) 


[’FN2411 . See Duke Power. 438 U.S. at 64 (discussing congressional passage of the Price-Anderson Act in response 
to concerns that the private sector would be forced to wiihdravv from nuclear power production). 


IFN242I . See supra notes 38-43 and accompanying text. 


rL'' N2431 . See li..R. Ren, No. 1 0 5-549. nts. 1 and 2 i''1998) (reports from the House Committee on the .liidiciary' and 
the CommitLcc on Commerce regarding the Biomalcrials Act). 


|FN244i . U.S. Const, art. VI, § 2. 


[FN2451 . See, e.g.. Southland Corp. v. Keatiim, 46.''> I.FS. 1 (1984) (holding California's Franchise Investment Law 
unconslilulional because it directly connicicd with federal legislation). 


[F N2461 . Gibbons v. Oitdcn. 22 U.S. (9 WTieat.) L 21 1 (1824) . 


[I'N 2 47 1. See New York. 505 U.S, at 17S-79 (noting that the Supremacy Clause directs state courts to take action to 
enforce federal law, but that no comparable consiiiutional provision allows Congress to force slate legislators to act); 

221UIS,.iir,_27j5§ii:)i,2} (stating that, in some inst.ances, action must be talcen by state courts to enforce a 
federally established penalty). 
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|FN248i . 330 U.S. 386 094?! . 


rFN249] . Ch. 26, 56 Stat. 23 (codified at 50 U.S.C. app. § 107 (1976)) (repealed 1947). 


[F N250] . Testa, 3.30 U.S. at 389. 


[FN25il . (d . al 393. 


IIiNSi?.]- U--.,;:i(320r9j, (emphasis added). 


['I'N253] . Greaoiv v. Ashcrofr. 50! U.S. 452, 460 (1990) (discussing how the Supremacy Clause is the textual 
auLlioriiy graining the federal governmenl power over the stales in the U.S. system of federalism). 


i FN254l . U.S, Const, amend, X . See also The Federalist No. 45, at 292 (James Madison) (Clinton Rossiter ed., 
1961) ("The powers delegated by the proposed (’.'onstituiion ... are few and ctefmed. Those wliich are to remain in the 
Stale govcrnmcnls arc numerous and indefinite. "). 


rFN2551 . See Gregory. 501 U.S. at 460 ("As long as it is acting within the powers granted it under tlie Constitution, 
Congress may impose its will on the States. Congress may legislate in areas traditionally regulated by the Stales. 
This is an extraordinary power in a federalist system. It is a power that we must assume Congress does not exercise 
lightly,"). Sec also LAURKNCK H. 'I RtBK, AMHRICAN CONS'ITI'LITIONAI. LAW § § 5-20 (2d. cd. 1988). 


rhN2561 . 392 U.S. 183 ('1968i . 


iFN257l . 29 U.S.C. ^ ^ 203 -2 } 8 (1994) . 


r FN2581 . See 29 U.S.C. is 203(d} . 

I FN259I . Sec Win/, 392 U.S. at 19?. 

IFN260I . Id. al 198-99. 


[FU2611 . 426 U.S. 833 ( 1976 ) . overmled bv Garcia v. San Antonio Metro. Transit Aiith., 469 ITS. 528 (1985) . 


r i ' N2621 . See Narional I .canuc of Cities. 426 U.S. at 840-52. 

iFN263| . Id. ai 852, 


IFN264I . 469 U.S. 528 i 1 985’) . See generally Martha A. Field, Comment, Garcia v, S un Antyuiio Metropolitan 
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1 ransii Anth or ify: 1 he Demi se of a Misgjided Dtoclrine. 99 Harv\ I ■. Rev. S4 0985 1 (arguing against the concept of 
llie Supreme Court granting the stales constitutional immunities as a constraint on Congress’s use of its delegated 
powers). 


IFN26.5I . 485 U.S. 505(19881 . 


!FN266i - Sec also Hodcl v. Virginia Surface Mining & Reclamation Ass’tt, Tnc- 452 Ij,S. 264, 289-90 (1981) 
(holding that the Tenth Amendment does not prohibit Congress from passing laws that preempt state regulations); 
FivRC v. Mississippi, 4p6 LfS. 742. 764 i ! 982) (same). 


[FN267J. 4(i9U..S,J28i:i9§5). 


ri<N2681 . Id. at 530. 


rFN2691 . Id. at .5,34-3.5. 

IFN270 I. See id, at 537. 


(FN2711 . See id. 


rF N2721 . Sec id, 


rF N2731 . Sec id, at 537-38. 


iFN274l . See id, at 539. 


rFN2751 . id. at 557. 


FN276I . Sec id. at 540. 


FN277i . Sec id. at 543. 


[FN2781 . See Garcia. 469 U.S. at 545. 


ri'N279 

114 . 

at 54(5, 

IFN28C 

114 

at 547, 

IFN28] 

114 

at 550, 
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ri''N2.82] . Id- at 554, 


IFN283I - The Courl pointed out that ’’the composition of the Federal Government was designed in large part to 
protect States from overreaching by Congress." Td at 550-51. The Framers thus gave the states a role in selecting the 
executive and legislative branches, provided for the equal representation of states in the Senate, and proliibited any 
constitutional amendment divesting a slate of equal rcprcscnlaiion in the Senate without the stale's consent. Sec id. 

at 55 \. 


[hN2841 . id- at 554 (quoting PHOC v. VVyoiniiig. 460 U.S. 226. 236 (1983) ). Sec also Thomas H. Odom, The I'cnth 
Amendment After Garcia: Pi'ocess -B^ed Pr o cedural Protections. 135 U. PA. L, REV. 1657. 1666 i 1987) (indicating 
that Garcia is significant because it "calls for the development of new theories of federalism-based limitations on the 
commerce power”). 


iFN285i . Garcici, 469 U.S. at 5-52-55i. See also John E. DuMont, Comment, State Immunity From Federal 
Regulation-IJefore and After Garcia: How Accurate Was the Supreme Court’s Prediction in Garcia v. SAMTA that 
the Political Process Inhereni in Our Sysiem of Federalism Was Capable of Protecting ihe Slates Against Unduly 
Burdensome Federal Regulation?, 31 DUO. L. RFV. 391 11993) (arguing that the political process has protected the 
states against unduly burdensome federal regulation). 


rFN2S61 . Gmcia. 469 V.9,. at .554. 


[’hN287] . id. at 553 . See also William A. Isaacson, Garcia v. San Antonio Metropolitan Transit Authority: 
Ar j . ti:i' ed e r alism Revisited, 2 1 U, TOL, L. RE VT 1 47 (1989) (providing historical account of tlie Constitutional 
Convention and arguing in support of the holding in Garcia). 


i'FN2 881. 4 85 U.S. 505 (19881 . 


1FN2891 . 20 U.S. C.^ 103(i)m (1982) . 


rFN2901 . See id. 


[FN29j.l . Ow'nersliip of a registered bond is recorded on a central list, and a transfer of record ownersliip requires 
entering the change on lhal list. Bearer bonds, on the other hand, leave no paper irail. Congress believed that bearer 
bonds facilitated tax evasion, because they could be used to avoid estate and gift taxes and as a medium of exchange 
in the illegal sector. See Baker, 48.5 U-S. at 508-509. 


rFN292 1. The Court treated the Tax Act as banning the issuance of bearer bonds, because it would force States to 
increase the interest paid on bearer bonds to exceptionally high rates. Moreover, since the Act became effective, no 
State had issued a bearer bond. See id. at .511. 


IFN29:U- See id„ai5.12. 
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n'N 2941 [d- at 512-13 

IFN295i - Id. 

[FN2061 . See id at 313. 

[rN2971 . 46.5 U.S. 742 (1982). 

[j'N298 1. See id. at 761-64. 

iFN299l . See Public Utility Regulatory Policies Act of 1978, 15U.S.C. 3201. 16 U.S. C. ^ 261 1 i'1994'! . 

iFN3(.)0l . See FERC, 456 U,S. a 759-67. 

See .L iaker. 485 IJ..S. at .514, 

IFN30 2i. Sec id. at 514-15. 

[•FN3031 . Id. at 515. 
rFN3041 . .505 U.S. 144(1991) . 

['6' N3051 . 521 U,S. 898 (19 9 7 1. 

IFN306I . 505 U.S, 14^(199! ) . 

JXN307]- 42 U.S.C. § 2021b-j (1994). 

[FN.)081 . 42U-S.C. $ 2G21c(aRl XA) ( 1994) . 


|FN3()9| . Sec New York, 505 l.!.S. at 154. Pclilioncrs also charged lhal ihc Acl violated the Guarantee Clause of the 
Constitution, which directs the United States to "guarantee to every State in this Union a Republican Fonn of 
Government," U.S. Const, a rt, i V., $ 4 . 'I’hc Court easily dismissed this claim. See i d. at 1 8 3- 8 6. 


IFN310I . See New York, 505 U.S. at 152-54. 


.LFN3J .0- See td,.. at ,,'152:- 5 3, 


Copr. It' West 2004 No Claim to Orig. U.S. Govt. Works 



217 


36 IIVJL 269 

(Cite as: 36 Harv. J. on T.egis. 269) 

[[■N31 2]. See id. <ii 15.r 

IFN313L New York. 505 U.S. at 153-54. 

[FN3i4] . Id- at L57. 
rFNdidl - Id. al 159. 

[FN3j6j . Id. a l !68, 

IFN3l7i . I d. at idO, 

IFN318I . See id. 160-61 . 

rFN3191 . i d. at. 161. 

IFN32 0I. Td. (quoLing FF.RC. 4.% U.S, al 761-62). 

[FN.3211 . Id. at 163. 

['FN3221 . See New York. 503 U.S. at 163. 
n'"N.3231 . I d- at 16 4, 

IFN324I . Id. 

|'FN3251 . See id. 

[l’ N326 1. Id. 

IFN327I . Td. al 165. 

[FN3281 Id. at 166. 

[[*^’3291 . See id. 

ri‘N3.301 . Id. at 166. 
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IFN331L See id. at 167. 

[FN.332] . Id. 

[ FN333] . See id. at 16S. 

IHN3341 . New York. >05 li.S. ai 169. 

IM333]. Id..,at,j73, 

[P'N336] - See id. 

ri'-N3371 . See id, at 173-74. 

IFN338I . Id. al 174. 

rFN3391 . See id. 174-7.‘5. 

[F N3 40]. See id. at 173. 

IFN.'UH . See id. 

IFN342I . See id. at 177. See generally Evan II. Caminker, State Sovereignty and Subordinacy: May Congress 
Commandeer State Officers to Implement l'■ederal l.aw?, 95COi.UM I.. RivV. iOOl {1995) : H, Jefferson Powell, 
Tb.e Oidesi Question of Coiisuiiiiiopai Law. 79 VA. 1. RI7\7 633 (]993i ; Sailtrislma B. Prakasli, Field OlTice 
Federalism. 79 VA. L. KFV. 19.57 (d993't : Martin H. Redish, Doing It wdth Mirrors: New York v. United States a nd 
Consiiitilioiial Liitiiiaiiotis o.o Federal Power to Require Sude 1 cgisigiiott. 2! HASTINGS CONST. L.O, 593 (1994) . 

IFN343I . See New York, 505 U.S. ai 178-79. 

IFN344'j . Id. (emphasis added). 

[FN343] . Sec While, supra noic 16, al 34; i.ebow, supra note 16, al 690. 

IFN346I . New York, 505 U.S, at 165, 

[FN347]. Fl..M.j77,. 
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id. at 168 . 

IFN349L 521 U.S. 898 (3997] , 

rFN3501 . 18 U.S.C.$$ 92i - 925A 11994) . 

[FN35 il . See id. 

[i-N352 1. See Priiitz. 521 U.S, ar 904-05, 

iFN353l . See id. lit 905. 

IFN354I . See id, 

■LLlSllll- See id, at 90.5-10 (citations omitted). 

I FN356I . Td. al 907 (emphasis in original). 
rFN3.571 . Id. (citations omitted). 

See id. 

ri<'N3591 . Id. at 907-08. 

IFN360L Id. al 917-18. 

[FN36n . 505 IIS. 14-^ (1991 1 . 

[FN36.21 . New York. 505 TIS. at 166. 

IFN363L Prinl/. 521 U.S. al 922. 

IFNI 641 . See id. 

[! 'N3651 . See id. 

[[''N3661 . Id. 
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IFN367L See id. 


rrN3681 . Id. at 923. 

[FN3691 . 452 U.S. 264 098:) . 

rF N3?01 . 456 Li.S. 742 (1982! . 

LFN37 U- 505.UA,144 / 
|'[<'N3721 . Printz. 521 U.S. ar 926 
,UiN373J- I d. at 93 5, 


IFN374I . See Shawn E. Tuma, Note, Presen-ing Liberty: Unilcd Slalcs v. Prinlz and die Vigilant Dclcnse ol’ 
Federalism, 10 REGENT IT. L. REV. 193 (1998) (discussing the federalism doctrine as a safeguard of individual 
liberties). 


|'FN37.51 . See Vicki C. Jackson, Federalism and the Uses and Limits of Law; Printz and Principle? Ill IIARV, L. 
RKV. 2180, 2185-86 (1998) (indicating that the Printz and New York decisions set forth a "clear-cut rule against 
federal 'commandeering' of state legislative or executive officials," but do not alter tlie responsibility of state courts 
to enforce federal laws'). 


('l''N376 1. 155 1', 3d 453 (4th Cir. 1998’) . See also ’! ravis v. Reno. 12 I'. Supp. 2d 921 (W.l ) . VVis. 1998) . rev’d, 163 
F,3d 1000 f7th Cir. 1998) (holding that the Driver’s Privacy Protection Act violated the Tenth Amendment because 
it forced state officials and state employees to administer and enforce a federal regulatory scheme), lint see Prvor v. 
Rcuo. 998 F. SuDo, 131? (MD. Ala. 1998) (ruling lliai the Driver’s Privacy Proieciion Aci was audiori/ed pursuant 
to Congress' Commerce Clause authority and did not violate the I'enth Amendment because, rather than requiring 
the state to enforce a federal regulaiory- scheme prcvcniing die disclosure of driver records, the Act merely 
proliibited the state from releasing such records for impermissible purposes). 


rFN 377 1 . i S T.T.S.C. S ^ 272 1 - 2725 » 1 994') . 

IFN378I - See id. 


[F N3791 . See rondoii. 155 t .Id at 463. 


ri'N3S01 . See i d . at 4>9. 

lidSiiiU- 994 [■'. Sudd, 1358 ( W.iX Okia. 1997) . 
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iFN382L See id. ai 1360. 

rFN3831 . Id. at 1363, 

[FN3841 . Lopez. .514 U.S. at 561 
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